Frequently Asked Questions (FAQs)

Related to 
Government Acquisition Provisions Addendum 
NAESB prepared these FAQs to help counterparties understand the need to incorporate provisions relating to certain Federal statutes and regulations into the NAESB Base Contract under which it buys and sells commodities.  Each counterparty will conduct its own legal review of these provisions and the underlying statutes and regulations.  NAESB anticipates that these provisions will soon be widely adopted in the industry as companies with government sales obligations analyze and better understand the need to incorporate these provisions in their sub-contracts.  

Question:
What is the Government Acquisition Provisions Addendum (GAPA)?

Answer:
It is a model addendum to the NAESB Base Contract designed to comply with applicable law and obligations under contracts and/or leases with the Federal Government.  A counterparty should incorporate the provisions of certain federal statutes and/or regulations in its purchase subcontracts for any goods and/or services necessary for the performance of and/or production for such government contracts.  
Question:
How might the natural gas, natural gas liquids, or power I supply to a counterparty be necessary for the performance of or production for one or more government contracts?

Answer:
A counterparty may be a supplier to certain customers who are parties to contracts with the Federal Government.  Because the gas supplied by counterparty to these customers is used to support the customers’ obligations under its Federal contracts (for example, the gas supplied may be used as fuel at facilities that produce products sold to the Federal Government), these customers are required to obtain counterparty’s agreement to the GAPA.  Similarly, because a counterparty may purchase natural gas, natural gas liquids, or power from you that is ultimately used to supply counterparties who are party to Federal Government contracts, a counterparty should seek incorporate these provisions into its contracts with you.  When you conduct a legal review of these provisions, you will likely see that the definition of “subcontract” within the Federal regulations is quite broad and therefore the need to incorporate these provisions into subcontracts is far reaching.  
While it is true that a counterparty who sells to another counterparty cannot know whether the product it sells to such counterparty will ultimately be resold to a counterparty who is party to a Federal contract, the applicable statutes and regulations do not exclude from their application industries where the products are fungible and purchased and sold with the kind of fluidity that exists in the natural gas and power trading businesses.  As a result, counterparty should take the view that the prudent approach is to adopt these provisions in its supply contracts that may serve as the source for commodities eventually used in Federal contracts.  
Question:
Why does the Government require that these statutes and/or regulations be included?

Answer:
Federal law requires that the statutes and regulations be specifically included.  Some are designed to promote socioeconomic programs mandated by Congress (e.g. Equal Opportunity, Affirmative Action for Workers with Disabilities) while others are intended to maintain industrial preparedness and the national defense (e.g. Preference for Privately Owned U.S. Flag Commercial Vessels).
Question:
Are counterparties and/or its customers imposing any additional obligations on me pursuant to its GAPA?

Answer:
No.  Any obligations contained in the GAPA merely reflect the requirements of relevant federal statutes, regulations, and/or orders.
Question:
My contract with other counterparties already requires me to comply with “all applicable laws” – why do I also need to agree to the GAPA?

Answer:
The language as shown in the GAPA has been drafted to meet specific requirements.  The relevant government contracts/leases and/or laws require express reference to the relevant provisions.  Reference to “all applicable laws” would not meet government requirements.
Question:
What are my obligations associated with the GAPA?

Answer:
By agreeing to the GAPA, you are contractually agreeing to comply with specific statutory and/or regulatory provisions set forth in the Provision, but only to the extent you are required by law to comply.  We suggest you confer with your legal counsel should you have any questions.

Question:
Why should counterparties include this provision?

Answer:
Specific customers of several counterparties have requested that their NAESB Base Contract include this provision; therefore, a counterparty is expected to ask its suppliers for the same.
Question:
What if parties prefer to make an agreement to the GAPA reciprocal? 

Answer:
The parties should enter into two corresponding addenda, with each party being buyer in one 

and seller in the other.  Sample clarifying language can be added to the NAESB Base Contract Special Provisions explaining application of the addendum, as follows:

Bilateral:

When _______ is the Seller and _____ is the Buyer under the Base Contract, the Government Acquisition Provisions Addendum (“GAPA”) naming ____ as Party A “Seller/Delivering” and _____ as Party B “Buyer/Receiving” shall govern and when _____ is the Seller and ____ is the Buyer under the Base Contract, the GAPA naming _____________ as Party A “Seller/Delivering” and _____ as Party B “Buyer/Receiving” shall govern (in either case such addendum being designated on the cover of the Base Contract).

Unilateral:

_______ is the Seller and ____ is the Buyer under the Base Contract; therefore, ____ is Party A “Seller/Delivering” and ____ is Party B “Buyer/Receiving” as designated in the Government Acquisition Provisions Addendum, such addendum as referenced on the cover of the Base Contract.

Additional general information may be found at the following link:

http://en.wikipedia.org/wiki/Federal_Acquisition_Regulation
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