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RECOMMENDATION TO NAESB EXECUTIVE COMMITTEE

                                       For Quadrant: WEQ

                            
Requesters:

BPS Subcommittee

Request No.: 
2009 AP 3(d)

                                     
Request Title:
Order 717, Standards of Conduct

1.  RECOMMENDED ACTION:
EFFECT OF EC VOTE TO ACCEPT RECOMMENDED ACTION:

  X   Accept as requested


  X Change to Existing Practice

      Accept as modified below

      Status Quo

      Decline

2.  TYPE OF DEVELOPMENT/MAINTENANCE

Per Request:



Per Recommendation:
      Initiation




      Initiation 

  X  Modification



 X   Modification

      Interpretation



      Interpretation

      Withdrawal



      Withdrawal

      Principle 




      Principle 

      Definition 



      Definition 

  X  Business Practice Standard 

  X  Business Practice Standard 

      Document 



      Document 

      Data Element 



      Data Element

      Code Value 



      Code Value 

      X12 Implementation Guide

     X12 Implementation Guide

      Business Process Documentation
      Business Process Documentation

3.  RECOMMENDATION

SUMMARY:


The Commission issued Order 717 which changed the posting requirements associated with the Standards of Conduct.
Recommended Standards:

The following modifications to WEQ-001, WEQ-002 and WEQ-003 are recommended to implement the Commission’s findings in Order 717.
Modifications to WEQ-001

(Changed Requirements)

001-13.1
OASIS HOME PAGE
The Transmission Provider shall establish the following HTML hyperlinks to standardized information postings of a general (i.e., non-template) nature located on the Transmission Provider’s OASIS Home Page at their registered OASIS URL address.  These links must appear as named and in the following order:

NAESB Home Page

Standards of Conduct

Performance Metrics

Business Practices, Waivers, and Exemptions

ATC Information

Nothing in this standard shall preclude the Transmission Provider from establishing additional hyperlinks or making additional content available on their OASIS Home Page.
In the case where a Transmission Provide has several Transmission Owners, the TO’s are subject to the Standards of Conduct links and information, In that case, the Transmission Provider will have links to the individual Transmission Owner’s websites.  The Transmission Owners websites will follow section WEQ-001-13.1.2.

001-13.1.2
STANDARDS OF CONDUCT LINK Reserved
The following types of information, as found in Standards of Conduct for Transmission Providers, Order 2004, 105 FERC ¶61,248 (2003);order on reh’g, Order 2004-A, 107 FERC ¶61,032; order on reh’g, Order 2004-B, 108 FERC ¶61,118 (2004); order on reh’g, Order 2004-C, 109 FERC ¶61,325; order on reh’g, Order 2004-D, 110 FERC ¶61,320, and 18 CFR §358 should be accessible from the “Standards of Conduct” link displayed on the Transmission Provider’s OASIS Home Page.

Emergency Circumstances Deviations (§358.4(a)(2))

Marketing and Energy Affiliate List (§358.4(b)(1))

Shared Facilities (§358.4(b)(2))
Organizational Charts and Job Descriptions (§358.4(b)(3)(i))

Common Employees (§358.4(b)(3)(iii))
Potential Merger Partners (§358.4(b)(3)(v))

Transfers
 (§358.4(c))
Information Disclosure
 (§358.5(b) (3))
Voluntary Consent to Share Non-Affiliated Customer Information (§358.5(b)(4))

Discretionary Actions under Tariff 
 (§358.5(c)(4))
Discounts
 (§358.5(d))

Chief Compliance Officer (§358.4(e)(6))

Written Procedures for Implementation (§358.4 (e)(3))

These items shall appear in the order specified above and before any other items which may be required as per specific FERC direction or local business practice related to Standards of Conduct.  Posting of the cites noted in the parentheses is optional.  Access to some of the information found under the Standards of Conduct link above may require the user to register with the individual OASIS sites according to Standard WEQ-002-3.1
001-21.3.1.2.2
Any such waiver of the Biennial Reassessment shall be posted on OASIS as a discretionary action under the Tariff in accordance with Standards WEQ-002 and WEQ-013 such that this information may be queried and viewed using the discretion template. Reserved
001-C.4
Requirements related to posting of information under the Standards of Conduct Link documented in Standard WEQ-002 Business Practices for Open Access Same-Time Information Systems (OASIS) Standards and Communications Protocols do not apply to RTOs and ISOs. Reserved
Modifications to WEQ-002

(Changed Requirements)
002-3.4
PROVIDER UPDATING REQUIREMENTS

b. General Postings
(i) INFO.HTM
(ii) Standards of Conduct Reserved
The Transmission Provider shall establish a link entitled “Standards of Conduct,” located on the OASIS home page at the Transmission Provider’s registered URL address.
02-4.3.1 Template Summary

	Process Area 
	Process Name 
	Template(s) 

	4.3.10 Informal Messages 
	Post Want Ads (Input) 
	messagepost 

	
	Query/Response Want Ads 
	message 

	
	Delete Want Ad (Input) 
	messagedelete 

	
	Personnel Transfers 
	Personnel (optional template to be implemented at Transmission Provider’s discretion)

	
	Discretion 
	discretion (optional template to be implemented at Transmission Provider’s discretion)

	
	Standards of Conduct 
	stdconduct (optional template to be implemented at Transmission Provider’s discretion)


002-4.3.10.4
Personnel Transfers (personnel)

The Personnel Transfers (personnel) Template is used to indicate when personnel are transferred between the merchant function and the Transmission Provider function as required by Standards of Conduct WEQ-009 or applicable regulations.

The Personnel Transfers (personnel) Template is used to post a notice of a transfer of a transmission function employee to a position as a marketing function employee, or a transfer of a marketing function employee to a position as a transmission function employee, as described in 18 CFR Part 358. The personnel template is an optional template to be implemented at the Transmission Provider’s discretion.
002-4.3.10.5
Discretion (discretion) Reserved
The Discretion (discretion) Template is used to describe the circumstances when discretion was exercised in applying terms of the tariff, as described in the Standards of Conduct WEQ-009 or applicable regulations.
The Discretion (discretion) Template is used to  post a notice of a waiver of a tariff provision that a Transmission Provider grants in favor of an affiliate, as described in 18 CFR Part 358.  The discretion template is an optional template to be implemented at the Transmission Provider’s discretion.
002-4.3.10.6
Standards of Conduct (stdconduct)

The Standards of Conduct (stdconduct) Template indicates when information is disclosed in a manner contrary to the standards of conduct, as described in 18 CFR Part 358.the Standards of Conduct WEQ-009 or applicable regulations.  The stdconduct template is an optional template to be implemented at the Transmission Provider’s discretion.

002-4.3.11
Audit Log
The OASIS audit log report facility shall be implemented by the definition of the following Templates:

transofferingaudit

 - audit counterpart to transoffering

ancofferingaudit

 - audit counterpart to ancoffering

scheduledetailaudit
 - audit counterpart to scheduledetail

securityaudit

 - audit counterpart to security

systemdataaudit

 - audit counterpart to systemdata

transstatusaudit

 - audit counterpart to transstatus

ancstatusaudit

 - audit counterpart to ancstatus

personnelaudit*

 - audit counterpart to personnel

discretionaudit*

 - audit counterpart to discretion

stdconductaudit*

 - audit counterpart to stdconduct

Each of these audit Templates is an extension to the OASIS Template definitions of their non-audit counterparts. The requirements for implementation of the audit Templates are defined in the following sections. 
*A Transmission Provider is only required to implement the audit log templates personnelaudit, discretionaudit, and stdconductaudit if and when the Transmission Provider also uses the personnel, discretion, stdconduct templates for posting Standards of Conduct information required under 18 CFR Part 358.
Modifications to WEQ-003 

 (Changed Requirements)

	003-0
OASIS DATA DICTIONARY, Version 1.5

	Data Dictionary
Element Name
	Alias
	Field Format :
minimum characters  
{type of ASCII} 
maximum characters
	Restricted Values
	Definition of Data Element

	DISCRETION_DESCRIPTION
	DISCDESC
	0{ALPHANUMERIC}1000
	Free form text
	A detailed description of the waiver discretion being posted reported.  The discretion template and the related DISCRETION_DESCRIPTION data element are an optional implementation at the Transmission Provider’s discretion.

	EMPLOYEE_NAME
	EMPNAME
	1{ALPHANUMERIC}25
	Free form text
	Name of person who is transferring from one position to another.  The personnel template and the related EMPLOYEE_NAME data element are an optional implementation at the Transmission Provider’s discretion.

	FORMER_COMPANY
	FORMCO
	1{ALPHANUMERIC}25
	Free form text
	Former company of the person who is transferring.  The personnel template and the related FORMER_COMPANY data element are an optional implementation at the Transmission Provider’s discretion.

	FORMER_DEPARTMENT
	FORMDEPT
	1{ALPHANUMERIC}52
	Free form text
	Former department of the person who is transferring.  The personnel template and the related FORMER_DEPARTMENT data element are an optional implementation at the Transmission Provider’s discretion.

	FORMER_POSITION
	FORMPOS
	1{ALPHANUMERIC}25
	Free form text
	Former position held by the person who is transferring.  The personnel template and the related FORMER_POSITION data element are an optional implementation at the Transmission Provider’s discretion.

	NEW_COMPANY
	NEWCO
	1{ALPHANUMERIC}25
	Free form text
	New company of the person who is transferring.  The personnel template and the related NEW_COMPANY data element are an optional implementation at the Transmission Provider’s discretion.

	NEW_DEPARTMENT
	NEWDEPT
	1{ALPHANUMERIC}52
	Free form text
	New department of the person who is transferring.  The personnel template and the related NEW_DEPARTMENT data element are an optional implementation at the Transmission Provider’s discretion.

	NEW_POSITION
	NEWPOS
	1{ALPHANUMERIC}25
	Free form text
	New position held by the person who is transferring.  The personnel template and the related NEW_POSITION data element are an optional implementation at the Transmission Provider’s discretion.

	RESPONSIBLE_PARTY
_NAME
	PARTNAME
	1{ALPHANUMERIC}25
	Free form text 
	The name of the person responsible for granting the waiver discretion.  The discretion template and the related RESPONSIBLE_PARTY_NAME data element are an optional implementation at the Transmission Provider’s discretion.

	STANDARDS_OF_CONDUCT_ISSUES
	STDISSUE
	0{ALPHANUMERIC}800
	Free form text
	Information disclosures Issues that were in violation of the FERC Standards of Conduct described in 18 CFR Part 358. This text may include a reference pointer to a more detailed description.  The stdconduct template and the related STANDARDS_OF_CONDUCT_ISSUES data element are an optional implementation at the Transmission Provider’s discretion.


4.  SUPPORTING DOCUMENTATION
a.  Description of Request:

WEQ 2009 AP
	3
	Develop business practices standards to improve the current operation of the wholesale electric market and develop and maintain business practice and communication standards for OASIS and Electronic Scheduling

	
	d)
	Develop business practice standards in support of FERC Order No. 717
	2009
	BPS


FERC Orders
In FERC Order No. 717 under Docket No. RM07-1-000 issued October 16, 2008, the Commission made the following conclusions regarding posting requirements associated with the Standards of Conduct [note that while paragraph numbers correlate with FERC Order No. 717, the footnote numbers do not]:
III.
Discussion

E. Transparency Rule

1.
Waivers and Exercises of Discretion 

C.
Commission Determination

213. Proposed section 358.4, which generally deals with non-discrimination requirements, also contains the posting requirements for notices of waivers, notices of exercises of discretion, and discounts.  Inasmuch as these posting aspects of the proposed section relate to the Transparency Rule, we move them to section 358.7, which includes the other posting requirements under the Standards.  Further, in response to NGSA’s request, we clarify that section 358.4 as a whole, as well as the posting requirements moved to section 358.7, apply to all transmission providers, in accordance with the limitations set forth in section 358.1. 

214. Commenters had no objections to the general requirements of section 358.4, other than regarding waivers, exercises of discretion and discounts.  The Commission is persuaded by the arguments of many commenters that a blanket requirement to post all waivers and exercises of discretion goes beyond what is needed to alert customers and others to possible acts of undue discrimination or preferences in favor of an affiliate.  Furthermore, such posting is in some cases redundant to the posting requirements set forth elsewhere in our regulations.  Therefore, although the Commission confirms the substantive non-discrimination requirements of section 358.4, we modify the posting requirements in a number of ways. 

215. As a preliminary matter, the Commission clarifies that for these purposes, a waiver is considered to be a determination to do or not do something that is specifically required to be done or not done by the transmission provider’s tariff.  An act of discretion, on the other hand, is an action that is within the scope of the tariff provision in question, and which typically involves an exercise of judgment on the part of the transmission provider.  The Commission has in some cases approved tariffs for interstate pipelines that grant the pipeline the right to waive compliance with provisions of its tariff, typically for a given entity for a limited term.
   We will continue to require transmission providers to record in a log such waivers, if granted in favor of an affiliate, and to post the log on the transmission provider’s Internet website (however, if a specific waiver is approved by Commission order, such waiver need not be posted as it will already be public).  We also add a definition of waiver to the regulatory text, to read: “Waiver means the determination by a transmission provider, if authorized by its tariff, to waive any provisions of its tariff for a given entity.”  See section 358.3(m).  Limiting the recording of waivers to those in favor of an affiliate will reduce the administrative burden on the pipeline, while capturing any instances of potential undue discrimination.

216. The Commission further determines that transmission providers need not post exercises of discretion that are within the scope of a tariff provision, unless in any given instance such posting is required under any other of our regulations.  Such acts are already permitted by the tariff, and therefore fall within the scope of matters which the Commission has approved.   Furthermore, a transmission provider, in particular a pipeline, makes many of these judgment calls every day on an ongoing basis; recording all these matters would place a substantial administrative burden on it.  

217. The Commission declines to modify the proposed five-year retention requirement for recordation of the acts of waiver, as the five-year period will better enable Commission staff to monitor compliance.
  Records may be examined only periodically, as when an audit is performed, and therefore earlier deletion could impede the necessary review.  However, we observe that the volume of material to be retained should be substantially reduced, in light of the Final Rule’s more circumscribed reporting requirements.  

218. The Commission further clarifies that where the information called for under the posting requirements of the Standards is duplicative of information required to be posted by transmission providers under other provisions of our regulations or orders, such as the posting requirements of 18 CFR part 284 and 18 CFR part 37, only a single posting is required, and the transmission provider is to follow the posting requirements, inclusive of substance, venue, and timing, of the other regulations or orders.  We believe the posting requirements contained in such regulations or orders are sufficient to fulfill the transparency goals of the Standards of Conduct.  Inasmuch as discount information is required to be posted both for the gas and electric industries under other provisions of our regulations, we delete proposed section 358.4(b), which had set forth proposed requirements for the posting of discount information.  Also, if a transmission owner is a member of an RTO or ISO and has not participated in the granting of a discount by the RTO or ISO, it would not be subject to the obligation to post such discounts.
2.
Other Posting Requirements

C.
Commission Determination

i.
Contemporaneous Disclosure 

219. Section 358.7(a)(1) requires that if non-public transmission function information is disclosed to a marketing function employee, the transmission provider must post the information on its website.  Some commenters object to the posting requirement where non-public information is disclosed by the transmission provider, arguing that such posting will provide an advantage to a competitor.  We disagree.  Such posting, by making the information public, will place the competitor and the transmission provider’s affiliated marketer on an even footing.  Therefore, this provision will be retained.
220.   Western Utilities and INGAA raise concerns over the posting provision in instances where a marketing affiliate receives non-public transmission function information from a third party.  Since we are eliminating that particular prohibition of the No Conduit Rule, no change to the posting provision is necessary.  However, we note that if a transmission provider uses anyone as a conduit for improper disclosures, such an event would be considered an improper disclosure and should be posted. 

221. The Commission proposed in section 358.7(a)(2) that only a notice be posted in the event non-public transmission customer information is improperly disclosed, rather than requiring posting of the disclosure itself, to prevent a further breach of confidentiality.  We extend this distinction between posting of a notice and posting the disclosure itself to include CEII,
 as well as any other information that the Commission by law has determined is to be subject to limited dissemination.  However, we decline to extend it to cover information where disclosure may be deemed to breach some other public policy goal, as requested by National Grid.  This standard is too imprecise to have practical application.  If a transmission provider is concerned about disclosure in any given instance, it may seek guidance from the Commission. 
222. We decline to adopt ATC’s proposal that with respect to non-public transmission information that was improperly disclosed, the transmission provider must post it immediately “upon discovery of disclosure,” rather than upon the actual disclosure.  The provision by its terms imposes the posting requirement on a transmission provider that wrongfully discloses such information, and it would be anomalous to assume the transmission provider was not aware of its own actions.  A corporation can only act through its agents and employees, and those actions are taken on behalf of the corporation.  Therefore, knowledge of the disclosure is imputed to the transmission provider, which is responsible both for the disclosure and for the posting.
ii.
Specific Transaction Information
223. Section 358.7(b) provides an exemption to the disclosure requirement for requests for transmission service made by a marketing function employee.  The Commission agrees that the language should be modified to clarify that transmission function employees may discuss with marketing function employees the latter’s specific request for transmission service (but not non-public matters beyond the specific request, such as outages or other system conditions).  We therefore add the following sentence:  “A transmission provider’s transmission function employee may discuss with its marketing function employee a specific request for transmission service submitted by the marketing function employee.” 
iii.
Voluntary Consent Provision
224. The Commission declines to move the provision regarding the posting of voluntary employee consents in section 358.7(c) to the Independent Functioning Rule, as requested by SCE.  The provision in question relates to posting, and is therefore appropriately included in the Transparency Rule.   We also decline to include a specific exclusion to the customer consent provision for contracts involving generator output, as requested by MidAmerican.  The posting requirements are general in application, and ought not to be so detailed as to cover every special circumstance that may apply to only one or a limited number of transmission providers.  To do so would make the regulations unwieldy and subject to constant change.  Therefore, we decline to include an exclusion covering a customer’s consent for contracts involving generator output.
225. Furthermore, we decline to distinguish between affiliated and non-affiliated customers in connection with the voluntary consent provision.  The intent of the provision is to permit any customer to disclose customer information to marketing function employees of the transmission provider, should it desire to do so.  Of course, an affiliated customer will already be aware of information pertaining to its own marketing affiliate, but there conceivably could be other marketing affiliates of the same transmission provider as to which the customer may wish to give its consent for disclosure. 
226. The Commission agrees that the voluntary consent provision refers to non-public customer information (including a customer’s transmission request and accompanying information), and adds this phrase to section 358.7(c).
iv.
Identification of Affiliate Information
227. Section 358.7(e)(1) provides that a transmission provider post the names and addresses of all its affiliates that employ or retain marketing function employees.  The Commission declines to revert to a requirement to post an organizational chart of all affiliates of a transmission provider, and further declines to extend this to a color-coded chart.  With the elimination from the Standards of the concept of energy affiliates, it is only necessary to be concerned with the marketing affiliates of a transmission provider.  Therefore, an entire organizational chart is unnecessary, and an undue burden on transmission providers. 

228. With respect to INGAA’s request that information need not be posted about affiliates that do not, for instance, hold or control capacity on its affiliated pipeline, the Commission notes that the proposed provision applies to affiliates “that employ or retain marketing function employees.”  If an activity falls within one of the exclusions to the definition of marketing functions set forth in proposed section 358.3(c), its employees will not by definition be marketing function employees, and the posting rule would not apply.  If, however, the activities do not fall within any of the exclusions to the definition, and the affiliate employs or retains marketing function employees, the posting provision would apply. 

229. We agree with MidAmerican and ATC that the posting requirements in section 358.7(e)(2) regarding shared facilities need not include facilities where transmission function employees and marketing function employees do not both transact their job-related activities, and modify the regulatory text accordingly.  We further clarify that the phrase “employee-staffed facilities” is meant to exclude facilities where individuals do not typically transact business, such as substations.
v.
Identification of Employee Information
230. The Commission agrees with EEI that the proposed provision in section 358.7(f)(1) covering the posting of job titles and names of transmission function employees should conform more closely to the employee functional approach.  Furthermore, in accordance with the clarification made in this Final Rule, such jobs as maintenance and field positions are not considered transmission functions, unless the employees also engage in the day-to-day operation of the transmission system.  Therefore, we will modify the wording of this provision to refer only to “transmission function employees,” and delete the reference to clerical, maintenance and field positions.
vi.
Timing and General Requirements of Postings
231. Section 358.7(g)(1) requires updated posting on a transmission provider’s OASIS or Internet website.  The Commission agrees with SCE that transmission owners who are members of RTOs or ISOs might not have their own OASIS.  Furthermore, some interested entities or individuals might not have access to a transmission provider’s OASIS.  We therefore modify the venue for posting to require that the posting of information required under the Standards for both public utilities and interstate pipelines is to be made on the transmission provider’s website, where it will be accessible to all interested entities.  The various sections within the Transparency Rule are amended to conform to this change.
232. Section 358.7(g)(2) provides suspension of postings in the case of emergencies. The Commission does not deem it necessary to list every conceivable natural disaster in this provision, but will add “earthquakes” to the list, as requested by SCE.  Chandeleur requests clarification as to the method of implementation of this provision.  In the event the transmission provider needs suspension of postings beyond one month, it should publicly file with the Commission for a further period of suspension, in accordance with the provisions of part 385 of the Commission’s regulations.
vii.
Other
233. Chandeleur suggests the Commission provide an anticipatory waiver of any changes to NAESB standards which may be made relating to the format and content of posting requirements, should they be inconsistent with the Standards here adopted.  The NAESB standards currently adopted by the Commission are set forth in 18 CFR sections 38.2 and 284.12 (2008), and relate to matters other than the Standards of Conduct.  The provisions applicable to electric utilities in section 38.2 include the Business Practices for Open Access Same-Time Information Systems (OASIS), which relate to requests for transmission service.  The provisions applicable to pipelines in section 284.12 include information which is to be posted on the pipeline’s Internet website, covering such matters as the name of shippers taking service, the rate charged, the duration of the contract, receipt and delivery points, quantity, whether the shipper is an affiliate of the pipeline, and the like.  These postings generally differ from the postings required under the Standards of Conduct.  As discussed above, to the extent any of the information required under the Standards of Conduct is also required under other regulations or orders, duplicative postings are not required.  Therefore, no anticipatory waiver of the type requested by Chandeleur is needed or appropriate.

b.  Description of Recommendation:
Paragraph 247 of FERC Order 717 modified the venue for posting the required standards of conduct information. Because public (electric) utilities are no longer required to post the information on their OASIS, it is appropriate to remove the requirement from the NAESB WEQ Business Practice Standards. However, the template structures for personnel, discretion and stdconduct have been retained in the NAESB Business Practice Standards and may, at the option of the Transmission Provider, be implemented. 
c.  Business Purpose:

Implementation of FERC Order 717.

d.  Commentary/Rationale of Subcommittee(s)/Task Force(s):

Supporting Documentation:
· WEQ Business Practices Subcommittee Meeting Minutes:
· February 9, 2009
· March 9, 2009
· March 23, 2009 (unavailable – DC)
· Motions Document





















� According to Standard WEQ-002-4.3.10.4 a template is required for this item.


� According to Standard WEQ-002-4.3.10.6 a template is required for this item.


� According to Standard WEQ-002-4.3.10.5 a template is required for this item.


� According to Standard WEQ-002-4.3.2.1 a template is required for this item.


� See, e.g., CenterPoint Energy Gas Transmission Company FERC Gas Tariff, Sixth Revised Volume No. 1, § 15.1.


� See also our discussion above concerning the five-year retention period for certain information exchanges under section 358.7(h).


� This limitation does not affect our determinations made elsewhere regarding the need to disclose information that may contain CEII, or the appropriate methods for entities to access such CEII, nor our adoption of mandatory reliability standards for CEII.  See, e.g., Order 890 at P 403-404; Mandatory Reliability Standards for Critical Infrastructure Protection, Order No. 706, 73 Fed. Reg. 7368 (Feb. 7, 2008), 122 FERC  ¶ 61,040, reh’g denied and clarification granted, Order No. 706-A ,123 FERC ¶ 61,174 (2008). 
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