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RECOMMENDATION TO NAESB EXECUTIVE COMMITTEE

                                       For Quadrant: Retail Electric and Retail Gas Quadrants

                                       Requesters:
Joint REQ/RGQ Business Practices    Subcommittee

                                       Request No.: 
2012 Retail Annual Plan Item No. 13 a

                                       Request Title:
Dispute Resolution


1.  RECOMMENDED ACTION:
EFFECT OF EC VOTE TO ACCEPT RECOMMENDED ACTION:

	X
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	Change to Existing Practice

	
	Accept as modified below
	
	Status Quo
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2.  TYPE OF DEVELOPMENT/MAINTENANCE

	Per Request:
	Per Recommendation:

	
	Initiation
	
	Initiation
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	Modification
	X
	Modification

	
	Interpretation
	
	Interpretation
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	Withdrawal
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	Principle
	X
	Principle

	X
	Definition
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	Definition
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	Business Practice Standard
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	Business Practice Standard

	
	Document
	
	Document

	
	Data Element
	
	Data Element

	
	Code Value
	
	Code Value

	
	X12 Implementation Guide
	
	X12 Implementation Guide

	
	Business Process Documentation
	
	Business Process Documentation


3.  RECOMMENDATION

SUMMARY:


The Joint REQ / RGQ Business Practices Subcommittee submits this Recommendation for 2012 Retail Annual Plan Item No. 13 a – Review and Update Book 4 – Distribution Company – Supplier Disputes.  In addition to making the language and format consistent with other Model Business Practices, in view of the expanded scope of NAESB issues, BPS also included that expanded scope in the update of these Model Business Practices.  As a result, the title of the Book was changed to the more generic Dispute Resolution.  The Model Business practices also cover both Formal and Informal Disputes.  The companion Book 12 – Inquiries covers those Inquiries or questions which do not rise to the level of a complaint.
Attachment 1:  Formal Dispute Process Flow http://www.naesb.org/pdf4/retail_2012_api_13a_rec_attach1.ppt 

Attachment 2: Informal Dispute Process Flow
http://www.naesb.org/pdf4/retail_2012_api_13a_rec_attach2.ppt 
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Executive Summary

These  Dispute Resolution Model Business Practices present procedures and processes for resolving both Formal and Informal Disputes that may arise in the context of Retail Customer participation in competitive electric and natural gas markets or in markets where specific energy-related products and services are offered. These Model Business Practices provide guidance on the following topics:

· Establishing a documented dispute resolution process

· Initiating both the Formal and Informal Dispute resolution processes
· Responding to both Formal and Informal Disputes

· Alternative dispute resolution

· Escalating an Informal Dispute to the Applicable Regulatory Authority


These Model Business Practices do not address informal questions or requests for information.  Rather, Inquiries are the subject of a separate set of Model Business Practices.
Introduction

The North American Energy Standards Board (NAESB) is a voluntary non-profit organization comprised of members from all aspects of the natural gas and electric industries. Within NAESB, the Retail Electric Quadrant (REQ) and the Retail Gas Quadrant (RGQ) focus on issues impacting the sale of energy or other specific energy-related products and services to Retail Customers. REQ / RGQ Model Business Practices are intended to provide guidance to Distribution Companies, Suppliers, and other Market Participants involved in providing energy services to Retail Customers. The focus of these Model Business Practices is procedures and processes for resolving both Formal and Informal Disputes that may arise in the context of Retail Customer participation in competitive electric and natural gas markets or in markets where specific energy-related products and services are offered.

These Model Business Practices are voluntary and do not address policy issues that are the subject of state legislation or regulatory decisions. These voluntary Model Business Practices have been adopted by NAESB with the realization that as the industry evolves, additional and amended voluntary Model Business Practices may be necessary. Any industry participant seeking additional or amended voluntary Model Business Practices (including principles, definitions, data elements, process descriptions, and technical implementation instructions) should submit a request to the NAESB office, detailing the change, so that the appropriate process may take place to amend the voluntary Model Business Practices.

Business Processes and Practices

RXQ.4
Overview

RXQ.4.1
Principles

RXQ.4.1.1
All parties involved should use good faith and commercially reasonable efforts to informally resolve all disputes.

RXQ.4.1.2
Parties may also pursue other legal mechanisms to address disputes, but are encouraged to use these Model Business Practices first.

RXQ.4.1.3
Parties should not be required to give up their rights to seek formal resolution of a dispute except as part of a signed, mutual agreement or as required by the Applicable Regulatory Authority.

RXQ.4.2
Definitions
RXQ.4.2.A
Business Definitions

RXQ.0.2.1
Applicable Regulatory Authority: The state regulatory agency or other local governing body that provides oversight, policy guidance, and direction to any parties involved in the process of providing energy to Retail Customers through regulations and orders.


RXQ.0.2.17
Distribution Company: A regulated Entity and its relevant contracted agents which provide distribution services and may provide energy and/or transmission/transportation services in a given area.

RXQ.0.2.19
Distribution Company-Supplier Service Agreement: A bilateral contractual agreement between the Distribution Company and the Supplier that determines the parties’ roles, responsibilities, and interactions in serving Retail Customers. Usually this will be the master agreement that will cover most aspects of providing retail access service. There may be one or more subsidiary agreements, covering specific functional areas.
RXQ.X.X.XX Formal Dispute:  A complaint submitted to the Applicable Regulatory Authority by either the Retail Customer or Market Participant leading to a formal investigation and/or docketed proceeding regarding issue(s) and process(es) within competitive energy markets or within markets where specific energy-related products and services are offered.
RXQ.0.2.22
Governing Documents: Documents that determine the interactions among parties, including, but not limited to: applicable law, regulatory documents (e.g., tariffs, rules, regulations), contractual agreements, Distribution Company Operational Manuals, and other relevant models and operational procedures.
RXQ.X.X.XX Informal Dispute:  A complaint submitted to the Applicable Regulatory Authority and/or Market Participant by either the Retail Customer or other Market Participant for informal resolution regarding issue(s) and process(es) within competitive energy markets or within markets where specific energy-related products and services are offered.
RXQ.0.2.xx
Market Participant:  A Distribution Company, Supplier, registration Agent, settlement agent, meter reading Entity or other party engaged in the process of providing competitive retail energy or other specific energy-related products and services to Retail Customers.
RXQ.0.2.208
Model Business Practices: Electric and gas industry processes and procedures developed by interested parties representing the NAESB Retail Gas and Electric Quadrants’ segments and ratified by the NAESB Retail Gas and Electric Quadrants’ members.

RXQ.0.2.207
Retail Customer: Any Entity that takes or is applying to take gas and/or electric service for its own consumption.

RXQ.0.2.39
Supplier: An Entity engaged in the competitive sale of energy to Retail Customers.  When separately licensed by the Applicable Regulatory Authority, an Entity such as a broker or aggregator is considered a Supplier.
RXQ.4.3
Model Business Practices

RXQ.4.3.1
General Practices for Dispute Resolution
RXQ.4.3.1.1
There should be a single consistent dispute resolution process for all disputes.
RXQ.4.3.1.2
Reserved 
RXQ.4.3.1.3
The details of dispute resolution practices should be included in Governing Documents for the applicable jurisdiction.
RXQ.4.3.1.4
Such Governing Documents should refer to or cite applicable law, remedies, and responsibilities for the cost of frivolous allegations, if applicable.
RXQ.4.3.1.5
All parties involved should provide the name, title, telephone number, e-mail address, facsimile number and mailing address of up to two authorized representatives who are designated to receive and respond to disputes. A party should promptly notify the other party(ies) of any changes in this information.
RXQ.4.3.1.6
Parties should manage internal distribution of communications that are received.
RXQ.4.3.2 Initiating the Formal Dispute Resolution Process

RXQ.4.3.2.1
A Retail Customer or any Market Participant may initiate a Formal Dispute resolution process by presenting a written notice of the Formal Dispute to the Applicable Regulatory Authority with copies to the other party(ies) involved in the complaint.
RXQ.4.3.2.2
This written notice initiating a Formal Dispute should be sent to the Applicable Regulatory Authority using a method that verifies that delivery took place, such as requiring a signature or requesting a return receipt.  
RXQ.4.3.2.3
The notice should include:

· a statement certifying that copies have been sent to the other party(ies) involved in the complaint;

· a detailed description of the act, omission, or matter generating the dispute, with all supporting documentation, information and data available to the party initiating the dispute;

· specific reference to the Governing Documents that are alleged to have been violated, and the basis for the allegation;

· other factors or matters relevant to the dispute; and

· a proposed resolution.

RXQ.4.3.3 Responding to a Formal Dispute

RXQ.4.3.3.1
As soon as possible, but not more than twenty (20) calendar days following receipt of the notice of Formal Dispute, the receiving party should provide a written response to the party(ies) that initiated the complaint, containing, at a minimum, one of the following:

· An acceptance of the proposed resolution;

· An alternative proposal for resolution if the party’s(ies’) proposed resolution is deemed unacceptable; or,

· The results of any Informal Dispute resolution that may have been reached with the other party(ies) prior to that date.

RXQ.4.3.3.2
RESERVED
RXQ.4.3.3.3
RESERVED
RXQ.4.3.3.4
RESERVED.
RXQ.4.3.3.5
Upon receipt of the response to a Formal Dispute, the Applicable Regulatory Authority may: 

· docket a proceeding in accordance with the Applicable Regulatory Authority regulations;

· direct that a formal investigation be established in accordance with the Applicable Regulatory Authority regulations; 

· decide in favor of the party initiating the Formal Dispute, notify the party initiating the Formal Dispute of the decision, and direct the other party(ies) to take the necessary actions to resolve the complaint; or

· dismiss the Formal Dispute.
RXQ.4.3.4 Alternative Dispute Resolution

RXQ.4.3.4.1
Whenever possible the parties should agree to use an alternative dispute resolution process prior to or in lieu of petitioning the appropriate court or Applicable Regulatory Authority to intervene. This process can reflect mutually agreed-upon time frames that may differ from those defined in the dispute resolution process.
RXQ.4.3.4.1.1
The alternative dispute resolution process may be, but is not limited to:

· mediation;

· arbitration; or

· other Informal Dispute resolution.
RXQ.4.3.4.2
If mediation or arbitration is used, the parties must mutually agree on the selection of the neutral third party to administer the alternative dispute resolution process.

RXQ.4.3.4.3
The neutral third party administering the alternative dispute resolution process should be authorized only to interpret and apply the provisions of the applicable Governing Documents and should have no power to modify or change any of the Governing Documents in any manner.

RXQ.4.3.5 Escalation of an Informal Dispute to the Applicable Regulatory Authority
RXQ.4.3.5.1
RESERVED
RXQ.4.3.5.2
If a party believes that special circumstances (such as an emergency involving public safety, system reliability or significant financial risk) exist that would require more expeditious resolution of an Informal Dispute than might be expected under the process described here, it may submit its Informal Dispute directly to the Applicable Regulatory Authority along with a request for expeditious resolution, with a copy provided to the other party(ies) involved in the complaint.

RXQ.4.3.5.3
Absent agreement to the contrary, nothing shall restrict the rights of any party to file a complaint with the Applicable Regulatory Authority.
RXQ.4.3.6
Initiating the Informal Dispute Resolution Process

RXQ.4.3.6.1 Any party may initiate an Informal Dispute by notifying the Applicable Regulatory Authority or all parties involved.

RXQ.4.3.6.2 The notification of an Informal Dispute may be made by any of several forms of communication, including telephone conversations, facsimiles, electronic mail, U.S. Mail, and in person. 
RXQ.4.3.6.3 If the Applicable Regulatory Authority receives notification of an Informal Dispute, the Applicable Regulatory Authority should notify any other party involved in the Informal Dispute.
RXQ.4.3.6.4
The notification of the Informal Dispute should include, at a minimum:
· a description of the act, omission, or matter generating the Informal Dispute; and
· other factors or matters relevant to the Informal Dispute.

RXQ.4.3.7  
Responding to an Informal Dispute

RXQ.4.3.7.1
As soon as possible, but not more than twenty (20) calendar days following receipt of the notice of an Informal Dispute, the Applicable Regulatory Authority and/or Market Participant may request written response from the parties involved in the Informal Dispute.

RXQ.4.3.7.2
If the initial exchange of written material (and perhaps verbal discussions) does not resolve the Informal Dispute or no written response was requested, the party(ies) should request a meeting(s) or conference call(s) to discuss the matter further.  If meeting(s) or conference call(s) are requested, they should be held within fifteen (15) calendar days following the request.
RXQ.4.3.7.3
At such meeting or conference call, a timetable for resolving the Informal Dispute should be mutually agreed upon beyond which the parties may pursue other remedies.
RXQ.4.4
Models

RXQ.4.4.1
Formal Dispute Process Flow

RXQ.4.4.2
Informal Dispute Process Flow
4.  SUPPORTING DOCUMENTATION
a.  Description of Request:

2012 Retail Annual Plan Item No. 13 – Review and modify standards as necessary to clarify the distinctions of inquiries and complaints, and develop processes for resolving inquiries and complaints
b.  Description of Recommendation:

The Joint REQ / RGQ Business Practices Subcommittee submits this Recommendation for 2012 Retail Annual Plan Item No. 13 a – Review and Update Book 4 – Distribution Company – Supplier Disputes.  In addition to making the language and format consistent with other Model Business Practices, in view of the expanded scope of NAESB issues, BPS also included that expanded scope in the update of these Model Business Practices.  As a result, the title of the Book was changed to the more generic Dispute Resolution.  The Model Business practices also cover both Formal and Informal Disputes.  The companion Book 12 – Inquiries covers those Inquiries or questions which do not rise to the level of a complaint.
c.  Business Purpose:

See above
d.  Commentary/Rationale of Subcommittee(s)/Task Force(s):
These Model Business Practices were discussed by the Joint REQ / RGQ BPS during the following meetings and conference calls:
December 14, 2011

Conference Call
January 27, 2012

Conference Call

February 20 – 21, 2012 
Face-to-Face Meeting

March 28, 2012 

Conference Call

The Minutes of all meetings and conference calls are posted on the NAESB REQ and RGQ BPS web pages

On the March 28, 2012 Joint REQ / RGQ BPS conference call, these Model Business Practices were voted out by a vote of 7 In Favor, 0 Opposed, and 0 Abstentions
3
Page 1

