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February 8, 2011

TO:  
NAESB Parliamentary Committee
FROM: 
William P. Boswell, General Counsel
RE:  
Process Appeals Draft
Draft NAESB Operating Practice for Appeals of Process 
F. NAESB Appeal Procedures
Any interested person with a direct and material interest who has been or may be adversely affected by a substantive or procedural action or inaction of the EC relative to the development or approval of a standard shall have the right to appeal, through the procedures described below:

1. Where the interested person has been or may be adversely affected by a substantive action or inaction of the EC relative to the development or approval of a standard:

a.  And the standard to be affected has not been submitted to ANSI for approval as a national standard, such affected person may ask that any adopted NAESB standard of proposed standard be amended, rejected, or reconsidered. A request for an amendment to existing standards or reconsideration of a proposed standard that was not adopted may be designated as appeals by the requesting party and filed with the NAESB office. The requesting party shall state in its appeal the reasons for its request and any proposed alternative language. Such requests shall be treated as requests for new standards and processed accordingly; or  

b. And the standard to be affected has been submitted to ANSI for approval as a national standard or has been approved by ANSI as a national standard, such affected person may appeal using the procedures set forth in Section 6.2.1 of the ANSI Procedures for Development and Coordination of American National Standards.  
c. Appeals of actions shall be taken within 60 days after the date of notification of action by the EC; appeals of inactions may be taken at any time.



2. Where the interested person has been or may be adversely affected by a procedural action or inaction of the EC relative to the development or approval of a standard:

a. And the standard to be affected has not been submitted to ANSI for approval as a national standard, such affected person must direct the Appeal to NAESB utilizing the form publicly posted on the NAESB website as follows:  [INSERT HYPERLINK].
i. The form submitted to NAESB must be sufficiently complete such that it clearly identifies: (1) the specific procedural defect(s) alleged, (2) the NAESB policy, procedure, or governance document at issue, (3) the potentially impacted recommendation or standard; and (4) the remedial actions that would satisfy the Appellant’s concerns.
ii. Appeals of actions shall be taken within 30 days after the date of notification of action by the EC; appeals of inactions may be taken at any time.

iii. 
b. 

c. Once an appeal has been submitted, the NAESB office shall first review the Appeal to determine if it fulfills the initial requirements for completeness and timeliness as stated above. The NAESB Office shall document determinations made regarding this initial review
 and shall notify the Appellant of any deficiencies.  The Appellant shall have an opportunity to correct any deficiencies noted.  If no deficiencies are indicated, the NAESB Office shall refer the Appeal to the NAESB General Counsel for review.  The NAESB Office shall also inform the Managing Committee and Board that a complete, timely appeal has been received.
d. Once a complete, timely appeal has been submitted, the NAESB General Counsel shall review the Appeal and advise the NAESB Office and the Managing Committee whether it states a clear and valid cause for appeal.  The NAESB General Counsel shall document all recommendations and opinions made regarding this initial substantive review and shall provide them to the Parliamentary Committee for review.
e. The Parliamentary Committee shall: (1) review the Appeal and the recommendation and opinion of the NAESB General Counsel; (2) make a final determination:  that the Appeal  states a clear and valid cause for appeal; and (3) provide recommendations for action or inaction in response to the Appeal to the Managing Committee.  The Parliamentary Committee may meet in person or otherwise, and may consider the matter based upon the written filing or request supplemental information from the Appellant.  It shall also request input from the EC leadership and shall review the record of EC proceedings as it deems necessary.  The Parliamentary Committee shall document its determination and shall advise the Managing Committee, which shall make a final decision on the Appeal.    
i. Should the Parliamentary Committee note deficiencies in the Appeal, the Appellant shall be so advised and shall have an opportunity to revise its Appeal.  Following resubmittal of the Appeal, if the Parliamentary Committee again determines that the Appeal does not state a clear and valid cause for appeal, it shall document its decision and shall advise the Managing Committee, which shall make a final decision on the appeal.  


f. If, after review of the Appeal record including the Parliamentary Committee’s determination and recommendations regarding an Appeal, the Managing Committee determines that the EC action was procedurally defective, the NAESB Office shall so advise the Appellant.  The Managing Committee and the EC shall then implement remedial actions in accordance with the recommendations of the Parliamentary Committee or as otherwise agreed to as between NAESB and the Appellant.   If, after review of the Appeal record including Parliamentary Committee’s determination and recommendations regarding an Appeal, the Managing Committee determines that the EC action was not procedurally defective, the NAESB Office shall so advise the Appellant.  The Managing Committee shall document the final determination of the Appeal and any remedial action to be taken by the EC. 
g. A report on all Appeals and their outcomes shall be made to the Board for its review and approval before the Appellant’s right to Appeal is foreclosed. 

h. Should the Appellant be a member of the Managing Committee or the Parliamentary Committee, to avoid conflict of interest, the Appellant is barred from voting on the appeal.
i. NAESB shall respond to all Appeals within 90 days of the submission of a timely, complete Appeal.
�ANSI requires “consideration of appeals shall be fair and unbiased and shall fully address the concerns expressed;”  Section 6.3.  This appears to bias the process towards NAESB.


�ANSI requires that  “records of appeals shall be kept and made available to the involved parties”  Section 6.3.  The proposed process does not appear to provide for this.





