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Date:   December 17, 2007    

Requester Name:

Dion Hayes
Company: 

McGuireWoods on behalf of Smithfield and DuPont
Phone, Fax, E-mail: 
804-775-1144, 804-698-2078, dhayes@mcguirewoods.com
NAESB Standard Number:  WGQ Standard 6.3.1
Clarification or interpretation request:

I write on behalf of Smithfield and DuPont to solicit an interpretation by NAESB regarding whether physical deliveries of natural gas made under the Base Contract for Sales and Purchase of Natural Gas, NAESB WGQ Standard No. 6.3.1, dated April 19, 2002 (the “NAESB Base Contract”) were intended by NAESB to be subject to avoidance and potential unwinding pursuant to the fraudulent transfer provisions of Title 11 of the United States Code (the “Bankruptcy Code”), or whether NAESB intended the NAESB Base Contract to constitute a “forward contract,” a “commodity forward agreement,” and a “swap agreement” (as those terms are used in the Bankruptcy Code), thus exempting transfers under the NAESB Base Contract from avoidance and unwinding under the Bankruptcy Code.
Possible interpretations or clarifications, if known:

It is our understanding that NAESB intended all transactions conducted pursuant to the NAESB Base Contract to be protected from post hoc judicial scrutiny and from avoidance as fraudulent transfers.  We understand NAESB to have manifested this intent through the inclusion of Section 10.5 of the NAESB Base Contract, which clarifies that the contract constitutes a “forward contract” under the Bankruptcy Code, thus entitling transfers thereunder to various protections under the Bankruptcy Code including, without limitation, exemption from avoidance as fraudulent transfers, (see e.g., 11 U.S.C. §§ 546(e) and (g)).  It is our further understanding that NAESB intended physically settled commodity forwards transacted under NAESB Base Contracts to receive the same benefits and protections provided by the Bankruptcy Code to financially or cash-settled forwards, and thus NAESB intended to the NAESB Base Contract to constitute a “commodity forward agreement” within the Bankruptcy Code’s definition of the term “swap agreement.”
Additional Discussion:

To the extent a physical delivery of natural gas made under a NAESB Base contract is found to fall outside the Bankruptcy Code’s “safe harbor” provisions, such delivery could be subject to avoidance by a bankruptcy court upon a contract counterparty’s bankruptcy filing at any time within two (2) years after the delivery, (see e.g., 11 U.S.C.§ 546(a)(1)).  The prospect of a bankruptcy court second-guessing the parties’ agreed upon contract price two years after the transaction was completed substantially undermines the finality and reliability of transactions made under the NAESB Base Contract.  This lack of finality thus deprives the counterparties of the very certainty and predictability that the NAESB Base Contract was propounded to provide.  If, however, NAESB intended the NAESB Base Contract to constitute a “commodity forward agreement” under the Bankruptcy Code’s definition of “swap agreement,” it would suggest that all transfers thereunder, including the physical delivery of natural gas, should be exempted from avoidance under the “safe harbor” provisions of the Bankruptcy Code.
In light of this concern and as further illustrated in the attached summary of the Adversary Proceeding, Smithfield and DuPont request that NAESB provide an interpretation regarding whether it intended that all transfers made under a NAESB Base Contract – including, without limitation, physical deliveries of natural gas to purchasers under over-the-counter forwards – to fall within the Bankruptcy Code’s safe harbor provisions for “forward contracts,” “commodity forward agreements,” and “swap agreements,” as each term is used or defined in the Bankruptcy Code, thus exempting such transfers from avoidance as fraudulent transfers.
Reference Material:

Attached McGuireWoods Summary and Background of Adversary Proceedings

Other Reference and Related Materials:

	· NAESB Contract Not Protected By Bankruptcy Code Safe Harbor Provisions (McDermott Will & Emery)
· Judge Small Rules That Ordinary Supply Contracts Are Not “Swap Agreements” Under BAPCPA (Bankruptcy Litigation Blog)

· Court Limits Scope of “Forward Contracts” (Jackson Walker LLP)

· Smithfield Decision Raises Concerns for NAESB (Energy Law 360)


	


This form is to be submitted to the NAESB office, both in electronic and written form.
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