From: Butler, Scott
Sent: Tuesday, June 06, 2006 8:20 AM
To: Sappenfield, Keith
Subject: Con Edison Comments on NAESB Base Contract
Keith, 

Mike Novak tells me that you are preparing a matrix of changes that have been proposed to the base contract.  We would like to suggest three minor revisions and one substantive one, but did not mention them in our comments.  Can you include them or should we submit supplemental comments?  The text of our proposed changes appears below.
1.  The second to last line of 2.23 makes clear that we intend (as we should) to cover a Guarantor's default on its agreement to repay borrowed funds as part of a Cross-Indebtedness Default, but the language elsewhere in 2.23 and 10.2 anticipates that only a party to the Base Contract can be the source of a default.  Our proposed addition to 2.23 and the first two proposed changes to 10.2 -- deletion of "(the 'Defaulting Party')" and insertion of "its Guarantor, if applicable (the 'Defaulting Party')" -- are intended to correct that inconsistency.  
2.  We also suggest a small substantive change in Section 2.23 -- deletion of the phrase "or becoming capable at such time of being declared."  As currently written, Section 2.23 creates the possibility of a “technical default” occurring or being declared by a third party when there really was no actual default in fact.  The "technical default" could be claimed with respect to a minor matter that the actual parties to the agreement do not consider substantive and that does not result in a termination of the underlying agreement..
3.  We also suggest changing "affected party" to "Defaulting Party" in 10.2 (ix).  This change is suggested because whenever a default occurs, each party is actually "affected" by it, whereas in the particular sentence we're really referring only to the defaulting party.   
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2.23.   “Indebtedness Cross Default” if selected on the Base Contract by the parties with respect to a party, that it or its Guarantor, if any, experiences a default, or similar condition or event however therein defined, under one or more agreements or instruments, individually or collectively, relating to indebtedness (such indebtedness to include any obligation whether present or future, contingent or otherwise, as principal or surety or otherwise) for the payment or repayment of borrowed money in an aggregate amount greater than the threshold specified ion the Base Contract with respect to such party or its Guarantor, if any, which results in such indebtedness becoming, or becoming capable at such time of being declared, immediately due and payable.
10.2.   In the event (each an "Event of Default") either party  (the "Defaulting Party") or its Guarantor, if applicable, (the "Defaulting Party") shall: (i) make an assignment or any general arrangement for the benefit of creditors; (ii) file a petition or otherwise commence, authorize, or acquiesce in the commencement of a proceeding or case under any bankruptcy or similar law for the protection of creditors or have such petition filed or proceeding commenced against it; (iii) otherwise become bankrupt or insolvent (however evidenced); (iv) be unable to pay its debts as they fall due; (v) have a receiver, provisional liquidator, conservator, custodian, trustee or other similar official appointed with respect to it or substantially all of its assets; (vi) fail to perform any obligation to the other party with respect to any Credit Support Obligations relating to the Contract; (vii) fail to give Adequate Assurance of Performance under Section 10.1 within 48 hours but at least one  Business Day of a written request by the other party; (viii) not have paid any amount due the other party hereunder on or before the second Business Day following written Notice that such payment is due; or (ix) be the affected party Defaulting Party with respect to any Additional Event of Default, then the other party (the "Non-Defaulting Party") shall have the right, at its sole election, to immediately withhold and/or suspend deliveries or payments upon Notice and/or to terminate and liquidate the transactions under the Contract, in the manner provided in Section 10.3, in addition to any and all other remedies available hereunder.
  
