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Consolidated Edison Company of New York, Inc. (“Con Edison”) supports the proposed package of changes to the NAESB Base Contract for Sale and Purchase of Natural Gas (“Base Contract”) that were circulated and posted on April 27, 2006.  In particular, Con Edison believes that the new Market Disruption provisions in Section 14 and the revised Adequate Assurance provisions in Section 10 favorably address circumstances that had not previously been covered in the Base Contract.  The Market Disruption provisions provide a procedure and mechanism for determining a replacement price in defined situations where a price index cannot be published or is unavailable for one or more days.  Suggestions by some parties that they should be able to rely upon quotes from internal sources instead of outside brokers (if published index prices were not available) are unreasonable and could bias such a provision against buyers of gas.  

While Con Edison supports the proposed changes, we remain concerned that the Force Majeure provisions (which were left intact save for two very minor changes) are overly broad and impose an undefineable level of risk on buyers.  First, they allow a gas supplier (“Seller”) to claim that a localized event affecting only a single production facility impedes its ability to perform, even at highly liquid delivery points.  Since the Base Contract does not require the Seller to disclose its source(s) of supply for any specific transaction, buyers cannot independently determine whether the Seller’s supply is dependent on a specific facility or a broad portfolio of resources and cannot evaluate whether a failure at one or a small number of facilities will actually affect its supply.  Second, the Force Majeure provisions provide no procedure for fairly allocating resources among a Seller’s customers when a legitimate Force Majeure event reduces or fully curtails a Seller’s supplies.  Again, this limits the buyer’s ability to assess the extent to which a supply source failure could result in interruption of its receipt of gas.

During the Subcommittee’s deliberations, Con Edison proposed several changes to the Force Majeure provisions to address these deficiencies and improve the transparency of supply transactions.  It proposed to restrict Force Majeure events to major regional disruptions in supply, such as result from hurricanes.  It also proposed that suppliers curtail their deliveries to their customers on a pro rata basis where the affected deliveries are to a common Delivery Point.  The proposals garnered some support, but were not approved by the Subcommittee as a whole.  Certain opponents of Con Edison’s proposals asserted that, in some cases, such as agreements between small producers and production aggregators, the existing Force Majeure provisions are more appropriate than those proposed by Con Edison.  Con Edison does not disagree, but notes that the growing use of liquid pooling points as contractual Delivery Points suggests that a standardized alternative, inserted in the Base Contract, would be extremely desirable.  

The Subcommittee’s Mission Statement instructed it to “maintain the usefulness of the agreement”, “reflect changes in the industry,” and “facilitate widespread use among different classes of counterparties and geographic regions.”  As currently written, the Force Majeure provisions of the Base Contract undermine the usefulness of the contract for transactions where title to the gas is transferred by marketers at liquid delivery points.  While production-area or well-area specific performance may once have been appropriate for all or nearly all contracts, deliveries at liquid delivery points are now a common practice.  In addition, many buyers, including most LDCs, rely on firm commodity sales agreements to meet design-day requirements.  The existing Force Majeure provisions may create uncertainty about whether those requirements will be fully met.  For these reasons, Con Edison believes that the Subcommittee did not completely fulfill its mission when it opted not to revise the Force Majeure provisions in a more meaningful and current-day fashion.

Con Edison, therefore, urges the NAESB membership to seriously consider revising the Base Contract’s Force Majeure provisions in the near future to address the concerns outlined herein.  One approach to accommodate the myriad of transaction types that are entered into today would be to offer more than one Force Majeure option in the Base Contract.  Con Edison intends to renew discussions of this matter at the next appropriate opportunity.
