Base Contract for Retail Sale and Purchase of Natural Gas or Electricity 
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This Base Contract is entered into as of the following date: _______________.  The parties to this Base Contract are:




and



Duns Number:  


Duns Number:  



Contract Number:  


Contract Number:  


U.S. Federal Tax ID Number:  


U.S. Federal Tax ID Number:  


Notices:
Attn:  


Attn:  



Phone:  
               Fax:  

Phone:  
               Fax:  


Confirmations:






Attn:  


Attn:  



Phone:  
               Fax:  

Phone:  
               Fax:  


Invoices and Payments:

Attn:  


Attn:  


Phone:  
               Fax:  

Phone:  
               Fax:  


Wire Transfer or ACH Numbers (if applicable):

BANK:  



BANK:  


ABA:  


ABA:  


ACCT:  


ACCT:  


Other Details:  


Other Details:  



This Base Contract incorporates by reference for all purposes the General Terms and Conditions for Retail Sale and Purchase of Natural Gas or Electricity published by the North American Energy Standards Board.  The parties hereby agree to the following provisions offered in said General Terms and Conditions.  In the event the parties fail to check a box, the specified default provision shall apply.  Select only one box from each section:

	Section 1.2

Transaction Procedure
	
Oral (default)


Written
	Section 7.2

Method of Payment
	
Wire transfer (default)


Automated Clearinghouse Credit (ACH)


Check

	Section 2.5

Confirm Deadline
	
2 Business Days after receipt (default)


_____ Business Days after receipt
	Section 7.7

Netting
	
Netting applies (default)


Netting does not apply

	Section 2.6

Confirming Party
	
Seller (default)


Buyer






	Section 10.3.1

Early Termination Damages
	
Early Termination Damages Apply (default)


Early Termination Damages Do Not Apply

	Section 3.2 

Performance Obligation
	
Cover Standard (default)


Spot Price Standard
	Section 10.3.2

Other Agreement Setoffs
	
Other Agreement Setoffs Apply (default)


Other Agreement Setoffs Do Not Apply

	Section 4.1

Contract Quantity and Obligation
	   Full Service Requirements (default)

   Block Purchase

   Firm (default)

   Interruptible
	Section 14.5

Choice Of Law
	

	Section 7.2


	
25th Day of Month following Month of delivery (default)


_____ Day of Month following Month of delivery
	Section 14.10

Confidentiality
	
Confidentiality applies (default)


Confidentiality does not apply

	 Special Provisions Number of sheets attached:
 Addendum(a):  _______________________________________________________________________________


IN WITNESS WHEREOF, the parties hereto have executed this Base Contract in duplicate.

Party Name


Party Name

By  



By  



Name:  



Name:  

Title:  


Title:  

Section 1. PURPOSE AND PROCEDURES

2.27. These General Terms and Conditions are intended to facilitate purchase and sale transactions of either Gas or Electricity on a Firm or Interruptible basis.  "Buyer" refers to the party receiving Gas or Electricity and "Seller" refers to the party delivering Gas or Electricity.  The entire agreement between the parties shall be the Contract as defined in Section 2.7.
Section 2. Definitions
The terms set forth below shall have the meaning ascribed to them below.  Other terms are also defined elsewhere in the Contract and shall have the meanings ascribed to them herein.

2.27. “Account” means, for each Facility, each account at such Facility to be included in a Transaction Confirmation and identified by a specific account designation number.

2.2.
"Actual Usage" means the actual amount of energy (in MMBtu or kWh) used at each Account during any period of determination.
2.28. “Addendum” means each supplement to this Agreement mutually agreed in writing by the parties.
2.29. "Affiliate" means with respect to any Person, any other Person controlling, controlled by or under the common control with the first Person.  The terms "control" (including the terms "controlling", "controlled by" and "under common control with") will mean the possession, directly or indirectly, of the power to direct or cause the direction of the management of the policies of a Person, whether through the ownership of voting securities, by contract or otherwise.
2.30. “Alternative Damages” means such damages, if applicable, expressed in dollars or cents per MMBtu or kWh, as the parties may agree upon in the Transaction Confirmation, in the event either Seller or Buyer fails to perform a Firm obligation to deliver Gas or Electricity in the case of Seller or to receive Gas or Electricity in the case of Buyer. 
2.31. "Base Contract" means a contract executed by the parties that incorporates these General Terms and Conditions by reference; that specifies the agreed selections of provisions contained herein; and that sets forth other information required herein and any Special Provisions and addendum(s) as identified on page one.
2.32. "Business Day" means any day except Saturday, Sunday or Federal Reserve Bank holidays.

2.33. “Claims” means all disputes arising in connection with this agreement including all losses, liabilities or claims including reasonable attorneys' fees and costs of court from any and all persons, arising from or out of claims of title, personal injury or property damage from said Gas or Electricity or other charges thereon.  
2.34. "Confirm Deadline" means 5:00 p.m. in the receiving party's time zone on the second Business Day following the Day a Transaction Confirmation is received or, if applicable, on the Business Day agreed to by the parties in the Base Contract; provided, if the Transaction Confirmation is time stamped after 5:00 p.m. in the receiving party's time zone, it shall be deemed received at the opening of the next Business Day.  

2.35. "Confirming Party" means the party designated in the Base Contract to prepare and forward Transaction Confirmations to the other party.

2.36. "Contract" means the legally-binding relationship established by (i) the Base Contract and (ii) any and all binding Transaction Confirmations.

2.37. "Contract Quantity" means the quantity of Gas or Electricity estimated to be delivered and taken as agreed to by the parties in a transaction. 

2.38. “Coordination Services” means services that permit the interface and coordination between electricity generation suppliers and EDCs in connection with the delivery of electricity to serve customers located within the EDC’s service or control area, including certain scheduling-related functions and reconciliation.

2.39. "Cover Standard", as referred to in [Section 3.2], means that if there is an unexcused failure to take or deliver any of the Contract Quantity pursuant to this Contract, then the performing party shall use commercially reasonable efforts to (i) if Buyer is the performing party, obtain Gas or Electricity, (or an alternate fuel if elected by Buyer and replacement Gas is not available) or (ii) if Seller is the performing party, sell Gas or Electricity, in either case, at a price reasonable for the delivery or productionarea, as applicable, consistent with:  the amount of notice provided by the nonperforming party; the immediacy of the Buyer's Gas or Electricity consumption needs or Seller's Gas or Electricity sales requirements, as applicable; the quantities involved; and the anticipated length of failure by the nonperforming party.

2.40. "Day" means a period of 24 consecutive hours, coextensive with a "day" as defined by the Receiving Transporter or EDC in a particular transaction. 

2.41. “Delivery Period” shall be the period from the service start month/year to the service end month/year during which deliveries are to be made as agreed to by the parties in a transaction.

2.42. “Delivery Point(s)" means the physical point(s) where the EDC or Receiving Transporter takes possession of the Gas or Electricity from Seller for delivery to Buyer or such other point(s) as specified in a Transaction Confirmation.

2.43. “Electric Delivery Company” (EDC) means a public utility, ISO, transmission provider, or any comparable entity, owning and/or controlling the facilities required for delivery of Electricity to the Buyer. 

2.44. “EDC Charges” means all appropriate regulated EDC costs, charges, and fees for Coordination Services, as defined by the applicable Generation Supplier Coordination Tariff, billed by the EDC to the Account(s).  

2.45. “EDC Tariff” means the applicable state retail electric tariff setting forth the basic requirements for interactions and coordination between EDCs and Electricity retail suppliers necessary for ensuring the delivery of competitive energy and power from such suppliers to their retail customers. 

2.46. "EDI" means an electronic data interchange of business documents in conformance with ANSI X12 standards pursuant to an agreement entered into by the parties, specifically relating to the communication of Transaction Confirmations under this Contract. 

2.47. "EFP" means the purchase, sale or exchange of Electricity as the "physical" side of an exchange for physical transaction involving Electricity futures contracts.  EFP shall incorporate the meaning and remedies of "Firm", provided that a party’s excuse for nonperformance of its obligations to deliver or receive Electricity will be governed by the rules of the relevant futures exchange regulated under the Commodity Exchange Act.

2.48. “Electricity” means electric energy (expressed in kWh) and the related products and services that are identified in Transaction Confirmations. 
2.49. “Facility(ies)” means Buyer’s physical properties or other business assets, including for example stores, restaurants, offices or other places of business, that will be the consumers of Gas or Electricity as specified in Transaction Confirmations under this Contract.  

2.50. "Firm" means that either party may interrupt its performance without liability only to the extent that such performance to the extent prevented by Force Majeure or any type of curtailment ordered by the Transporter, EDC or ISO.

2.51. “Full Requirements Service” shall require that Seller be the sole source of Gas or Electricity for 100% of Buyer’s purchased supply needs including all services specified by the ISO or in the EDC or Transporter Tariff then in effect, as required to supply Buyer's demand at the Delivery Point(s)[except for Delivery Services, which are expressly excluded from Full Requirements Service].

2.52. “Gas” means any combination of hydrocarbons and noncombustible gases in a gaseous state, primarily consisting of methane.

2.53. “Governmental Authority” means any federal, state, local, municipal or other government, any governmental, regulatory or administrative agency, commission or other authority lawfully exercising or entitled to exercise jurisdiction over the parties or any transaction contemplated herein.

2.54. "Imbalance Charges" means any fees, penalties, costs or charges (in cash or in kind) assessed by Transporter, EDC, or ISO for failure to satisfy balancing or nominations requirements at any Delivery Point.
2.55. "Interruptible" means that either party may interrupt its performance at any time for any reason, whether or not caused by an event of Force Majeure, with no liability. 

2.56. "ISO" means any independent system operator, regional transmission operator, "transco," power pool or grid or control area operator established and providing services to the Accounts or other similar entity providing the same basic services as such entities and any successor thereto.

2.57. “kWh” (kilowatt-hour) means 1000 watt-hours of Electricity. 

2.58. “MMBtu” means one million British thermal units, which is equivalent to one dekatherm. 
2.59. "Month" means the period beginning on the first Day of the calendar month and ending immediately prior to the commencement of the first Day of the next calendar month. 
2.60. “Off-Peak Hours” means hours not defined as On-Peak Hours.

2.61. “On-Peak Hours” means hours determined to be “on peak” by Buyer’s regional reliability council of the North American Electric Reliability Council, or any successor entity, governing the area in which Buyer’s Facilities are located, or, as agreed to by the parties and specified in a Transaction Confirmation.

2.62. “Receiving Transporter” means the Transporter receiving Gas at a Delivery Point, or absent such receiving Transporter, the Transporter delivering Gas at a Delivery Point.
2.63. “Scheduled Gas” means the quantity of Gas confirmed by Transporter(s) for movement, transportation or management.
2.64. "Rules" means as applicable, the interim or final requirements, tariffs, rules, orders, regulations and procedures authorized or established by the applicable Governmental Authority that affect the sale, transmission and distribution of energy and other services contemplated by this Agreement.

2.65. "Spot Energy Price" [as referred to in Section 3.2] means the weighted average (weighted in accordance with the account’s hourly consumption or utility rate class consumption profile) of hourly Real Time prices for the trading hub indicated in the Transaction Confirmation and verified through the source also identified therein, plus all other elements of Full Requirements Service at their otherwise applicable net costs.  

2.66. “System Losses” means, for purposes of Seller’s load calculations, the applicable system losses calculated by multiplying hourly kWh sales delivered to Buyer served at specified voltage levels by the applicable system loss percentage.

2.67. “Termination Option” means the option of either party to terminate a transaction in the event that the other party fails to perform a Firm obligation to deliver in the case of Seller or to receive and pay in the case of Buyer for a designated number of days during a period as specified on the applicable Transaction Confirmation.

2.68. "Transaction Confirmation" means a document, similar to the form of Exhibit A, setting forth the terms of a transaction formed pursuant to [Section 1] for a particular Delivery Period.  

2.44. “Transporter” means all Gas gathering or pipeline companies, or local distribution companies, acting in the capacity of a transporter, transporting Gas for Seller or Buyer upstream or downstream, respectively, of the Delivery Point pursuant to a particular transaction.
Unless the context requires otherwise, any reference herein to any document means such document and all schedules, exhibits, and attachments thereto as amended and in effect from time to time.  Unless otherwise stated, any reference herein to any person shall include its permitted successors and assigns and, in the case of any Governmental Authority, any person succeeding to its functions and capacities.  The words "hereof, "herein" and "hereunder" and words of similar import when used herein shall, unless otherwise expressly specified, refer hereto as a whole and not to any particular provision hereof.  The singular shall include the plural and the masculine shall include the feminine and neuter.  Whenever the term "including" is used herein in connection with a listing of items included within a prior reference, such listing shall be interpreted to be illustrative only, and shall not be interpreted as a limitation on or exclusive listing of the items included within the prior reference.

Section 3. Performance Obligation

In each Month Seller agrees to sell and deliver or cause to be delivered, and Buyer agrees to take delivery of and purchase, the Contract Quantity for a particular transaction for the Facility(ies) as specified in each Transaction Confirmation in accordance with the terms of this Contract.  Sales and purchases will be on a Firm or Interruptible basis, as agreed by the parties in a Transaction Confirmation.

If physical energy is not supplied by Seller or delivery not taken by Buyer, the nonperforming party shall satisfy the terms of this agreement financially in accordance with the following options.  Buyer shall continue to receive and pay for EDC delivery service. 

	The parties have selected either the “Cover Standard” or the “Spot Price Standard” as indicated on the Base Contract.

	Cover Standard:

	The sole and exclusive remedy of the parties in the event of a breach of a Firm obligation to deliver or receive Gas shall be recovery of the following: (i) in the event of a breach by Seller on any Day(s), payment by Seller to Buyer in an amount equal to the positive difference, if any, between the purchase price paid by Buyer utilizing the Cover Standard and the Contract Price, adjusted for commercially reasonable differences in transportation costs to or from the Delivery Point(s), multiplied by the difference between the Contract Quantity and the quantity actually delivered by Seller for such Day(s); or (ii) in the event of a breach by Buyer on any Day(s), payment by Buyer to Seller in the amount equal to the positive difference, if any, between the Contract Price and the price received by Seller utilizing the Cover Standard for the resale of such Gas, adjusted for commercially reasonable differences in transportation costs to or from the Delivery Point(s), multiplied by the difference between the Contract Quantity and the quantity actually taken by Buyer for such Day(s); or (iii) in the event that Buyer has used commercially reasonable efforts to replace the Gas or Seller has used commercially reasonable efforts to sell the Gas to a third party, and no such replacement or sale is available, then the sole and exclusive remedy of the performing party shall be any unfavorable difference between the Contract Price and the Spot Price, adjusted for such transportation to the applicable Delivery Point, multiplied by the difference between the Contract Quantity and the quantity actually delivered by Seller and received by Buyer for such Day(s).  Imbalance Charges shall not be recovered under this Section, but Seller and/or Buyer shall be responsible for Imbalance Charges, if any, as provided in Section 4.4.  The amount of such unfavorable difference shall be payable five Business Days after presentation of the performing party’s invoice, which shall set forth the basis upon which such amount was calculated.

	Spot Price Standard:

	The sole and exclusive remedy of the parties in the event of a breach of a Firm obligation to deliver or receive Gas shall be recovery of the following: (i) in the event of a breach by Seller on any Day(s), payment by Seller to Buyer in an amount equal to the difference between the Contract Quantity and the actual quantity delivered by Seller and received by Buyer for such Day(s), multiplied by the positive difference, if any, obtained by subtracting the Contract Price from the Spot Price; or (ii) in the event of a breach by Buyer on any Day(s), payment by Buyer to Seller in an amount equal to the difference between the Contract Quantity and the actual quantity delivered by Seller and received by Buyer for such Day(s), multiplied by the positive difference, if any, obtained by subtracting the applicable Spot Price from the Contract Price.  Imbalance Charges shall not be recovered under this Section 3.2, but Seller and/or Buyer shall be responsible for Imbalance Charges, if any, as provided in Section 4.4.  The amount of such unfavorable difference shall be payable five Business Days after presentation of the performing party’s invoice, which shall set forth the basis upon which such amount was calculated.


Notwithstanding Section 3.2, the parties may agree to Alternative Damages in a Transaction Confirmation executed in writing by both parties.

In addition to Sections 3.2 and 3.3, the parties may provide for a Termination Option in a Transaction Confirmation executed in writing by both parties.  The Transaction Confirmation containing the Termination Option will designate the length of nonperformance triggering the Termination Option and the procedures for exercise thereof, how damages for nonperformance will be compensated, and how liquidation costs will be calculated.

Section 4. PARTICULARS of Service 
Each transaction shall be effectuated in accordance with the procedures specified in Section 1 of the Base Contract.  The terms of a transaction shall be as agreed to by the parties in the Base Contract and include the type of services to be supplied and the basis for those services, whether Firm or Interruptible.  Each transaction shall also include (i) identification of Buyer Accounts, Facilities and meters, (ii) term, (iii) Contract Price and related provisions, and (iv) other special terms and conditions, if any.  Each transaction shall be governed by the Transaction Confirmation, other contract documents and oral agreements as set forth in Section 1.3. (covers topic 6 “purchase and sale”)
The parties agree that the DC determines when the Buyer will be switched to Seller for its gas or electricity supply, and that such switch will occur in accordance with the DC’s Rules and practices regarding the switching of customers to suppliers. Therefore, Seller shall begin delivery of Gas or Electricity to Buyer on the date the DC switches the Buyer to Seller.  With respect to each transaction, Seller will use commercially reasonable efforts to cause each DC to take whatever steps are necessary to allow Seller to begin providing service at the beginning of the transaction. 
Note: [Consider responsibility for terminating service or initiating service with a new supplier.] (covers topic 5 “switching and disclaimer”)

The parties acknowledge and agree that this Contract contemplates the purchase and sale of Gas or Electricity to meet Buyer's consumption attributable to Buyer's Accounts specified in the Transaction Confirmation. (covers topic 6 “purchase and sale”)
Buyer shall promptly notify Seller of, and fully comply with, all DC curtailment or interruption orders or similar notices received by Buyer from DC requiring the interruption or curtailment of Buyer’s Gas or Electricity usage at any Account and pay any and all Energy Imbalance charges imposed upon or incurred by either party as a result of Buyer’s failure to so comply. (covers topic 8 “delivery interruptions”)
Delivery

Seller will be responsible for all services necessary for the procurement and delivery of Gas or Electricity to the Delivery Point; including, transportation; nominations; confirmations; scheduling; transmission and ancillary services; imbalance services; and arrangement of billing services for all charges and notices related to Buyer’s usage of Gas or Electricity.  Buyer acknowledges that Seller is not responsible for delivery by DC from the Delivery Point to Buyer’s facilities.  In addition, Seller must satisfy all obligations that are imposed by, ISO and/or DC..( covers topic 7 “delivery obligations” ) 
Section 5. Audit

2.27. A party shall have the right, at its own expense, upon reasonable notice and at reasonable times, to examine and audit and to obtain copies of the relevant portion of the books, records, and telephone recordings of the other party only to the extent reasonably necessary to verify the accuracy of any statement, charge, payment, or computation made under the Contract.  This right to examine, audit, and to obtain copies shall not be available with respect to proprietary information not directly relevant to transactions under this Contract.  All invoices and billings shall be conclusively presumed final and accurate and all associated claims for under- or overpayments shall be deemed waived unless such invoices or billings are objected to in writing, with adequate explanation and/or documentation, within two years after the Month of Gas or Electricity delivery.  All retroactive adjustments under Section 7 shall be paid in full by the party owing payment within 30 Days after Notice and substantiation of such inaccuracy.
Section 6. Warranty 

“conform to Transporter’s specifications” for Gas(?)  60 Volt, three-phase, alternating current for Electricity(?)

EXCEPT AS PROVIDED IN HEREIN, ALL OTHER WARRANTIES, EXPRESS OR IMPLIED, INCLUDING ANY WARRANTY OF MERCHANTABILITY OR OF FITNESS FOR ANY PARTICULAR PURPOSE, ARE DISCLAIMED.
SECTION 7.
DEFAULTS AND REMEDIES
7.02. If an Event of Default has occurred and is continuing, the Non-Defaulting Party shall have the right, by Notice to the Defaulting Party, to designate a Day, no earlier than the Day such Notice is given and no later than 20 Days after such Notice is given, as an early termination date (the “Early Termination Date”) for the liquidation and termination pursuant to Section 10.3.1 of all transactions under the Contract, each a “Terminated Transaction”.  On the Early Termination Date, all transactions will terminate, other than those transactions, if any, that may not be liquidated and terminated under applicable law or that are, in the reasonable opinion of the Non-Defaulting Party, commercially impracticable to liquidate and terminate (“Excluded Transactions”), which Excluded Transactions must be liquidated and terminated as soon thereafter as is reasonably practicable, and upon termination shall be a Terminated Transaction and be valued consistent with Section 10.3.1 below.  With respect to each Excluded Transaction, its actual termination date shall be the Early Termination Date for purposes of Section 10.3.1.

	7.02. The parties have selected either “Early Termination Damages Apply” or “Early Termination Damages Do Not Apply” as indicated on the Base Contract.

	Early Termination Damages Apply:

	As of the Early Termination Date, the Non-Defaulting Party shall determine, in good faith and in a commercially reasonable manner, (i) the amount owed (whether or not then due) by each party with respect to all Gas delivered and received between the parties under Terminated Transactions and Excluded Transactions on and before the Early Termination Date and all other applicable charges relating to such deliveries and receipts (including without limitation any amounts owed under Section 3.2), for which payment has not yet been made by the party that owes such payment under this Contract and (ii) the Market Value, as defined below, of each Terminated Transaction.  The Non-Defaulting Party shall (x) liquidate and accelerate each Terminated Transaction at its Market Value, so that each amount equal to the difference between such Market Value and the Contract Value, as defined below, of such Terminated Transaction(s) shall be due to the Buyer under the Terminated Transaction(s) if such Market Value exceeds the Contract Value and to the Seller if the opposite is the case; and (y) where appropriate, discount each amount then due under clause (x) above to present value in a commercially reasonable manner as of the Early Termination Date (to take account of the period between the date of liquidation and the date on which such amount would have otherwise been due pursuant to the relevant Terminated Transactions).

For purposes of this Section 10.3.1, “Contract Value” means the amount of Gas remaining to be delivered or purchased under a transaction multiplied by the Contract Price, and “Market Value” means the amount of Gas remaining to be delivered or purchased under a transaction multiplied by the market price for a similar transaction at the Delivery Point determined by the Non-Defaulting Party in a commercially reasonable manner.  To ascertain the Market Value, the Non-Defaulting Party may consider, among other valuations, any or all of the settlement prices of NYMEX Gas power futures contracts, quotations from leading dealers in energy swap contracts or physical gas trading markets, similar sales or purchases and any other bona fide third-party offers, all adjusted for the length of the term and differences in transmission costs and volume transportation costs.  A party shall not be required to enter into a replacement transaction(s) in order to determine the Market Value.  Any extension(s) of the term of a transaction to which parties are not bound as of the Early Termination Date (including but not limited to “evergreen provisions”) shall not be considered in determining Contract Values and Market Values.  For the avoidance of doubt, any option pursuant to which one party has the right to extend the term of a transaction shall be considered in determining Contract Values and Market Values.  The rate of interest used in calculating net present value shall be determined by the Non-Defaulting Party in a commercially reasonable manner.

	Early Termination Damages Do Not Apply:

	As of the Early Termination Date, the Non-Defaulting Party shall determine, in good faith and in a commercially reasonable manner, the amount owed (whether or not then due) by each party with respect to all Gas delivered and received between the parties under Terminated Transactions and Excluded Transactions on and before the Early Termination Date and all other applicable charges relating to such deliveries and receipts (including without limitation any amounts owed under Section 3.2), for which payment has not yet been made by the party that owes such payment under this Contract.

	7.03. The parties have selected either “Other Agreement Setoffs Apply” or “Other Agreement Setoffs Do Not Apply” as indicated on the Base Contract.


If any obligation that is to be included in any netting, aggregation or setoff pursuant to Section 10.3.2 is unascertained, the Non-Defaulting Party may in good faith estimate that obligation and net, aggregate or set off, as applicable, in respect of the estimate, subject to the Non-Defaulting Party accounting to the Defaulting Party when the obligation is ascertained.  Any amount not then due which is included in any netting, aggregation or setoff pursuant to Section 10.3.2 shall be discounted to net present value in a commercially reasonable manner determined by the Non-Defaulting Party.

As soon as practicable after a liquidation, Notice shall be given by the Non-Defaulting Party to the Defaulting Party of the Net Settlement Amount, and whether the Net Settlement Amount is due to or due from the Non-Defaulting Party.  The Notice shall include a written statement explaining in reasonable detail the calculation of such amount, provided that failure to give such Notice shall not affect the validity or enforceability of the liquidation or give rise to any claim by the Defaulting Party against the Non-Defaulting Party.  The Net Settlement Amount shall be paid by the close of business on the second Business Day following such Notice, which date shall not be earlier than the Early Termination Date.  Interest on any unpaid portion of the Net Settlement Amount shall accrue from the date due until the date of payment at a rate equal to the lower of (i) the then-effective prime rate of interest published under "Money Rates" by The Wall Street Journal, plus two percent per annum; or (ii) the maximum applicable lawful interest rate.
The parties agree that the transactions hereunder constitute a "forward contract" within the meaning of the United States Bankruptcy Code and that Buyer and Seller are each "forward contract merchants" within the meaning of the United States Bankruptcy Code.
The Non-Defaulting Party's remedies under this Section 10 are the sole and exclusive remedies of the Non-Defaulting Party with respect to the occurrence of any Early Termination Date.  Each party reserves to itself all other rights, setoffs, counterclaims and other defenses that it is or may be entitled to arising from the Contract.

With respect to this Section 10, if the parties have executed a separate netting agreement with close-out netting provisions, the terms and conditions therein shall prevail to the extent inconsistent herewith.

Section 7. Force Majeure

Section 8. Term

Section 9. LIMITATIONS OF REMEDIES, LIABILITY AND DAMAGES
For breach of any provision for which an express remedy or measure of damages is provided, such express remedy or measure of damages shall be the sole and exclusive remedy.  a party’s liability hereunder shall be limited as set forth in SUCH PROVISION, and all other remedies or damages at law or in equity are waived.  If no remedy or measure of damages is expressly provided herein or in a transaction, a party’s liability shall be limited to direct actual damages only.  such direct actual damages shall be the sole and excLusive remedy, and all other remedies or damages at law or in equity are waived.  unless expressly herein provided, neither party shall be lIable for consequential, incidental, punitive, exemplary or indirect damages, lost profits or other business interruption damages, by statute, in tort or contract, under any indemnity provision or otherwise.  it is the intent of the parties that the limitations herein imposed on remedies and the measure of damages be without regard to the cause or causes related thereto, including the negligence of any party, whether such negligence be sole, joint or concurrent, or active or passive.  To the extent any damages required to be paid hereunder are liquidated, the parties acknowledge that the damages are difficult or impossible to determine, or otherwise obtaining an adequate remedy is inconvenient and the damages calculated hereunder constitute a reasonable apProximation of the harm or loss. Buyer is not liable or responsible for any injury, loss, claim, expense, liability or damage resulting from any interruption, shortage, insufficiency of or failure of the receiving transporter, EDC or any transmission provider to deliver gas or Electricity scheduled by Seller.
Section 10. Miscellaneous

EXHIBIT A

TRANSACTION CONFIRMATION

FOR IMMEDIATE DELIVERY

	Letterhead/Logo


	
	Date: ____________________________, _____ Transaction Confirmation #: _______________

	This Transaction Confirmation is subject to the Base Contract between Seller and Buyer dated  ______________________.  The terms of this Transaction Confirmation are binding unless disputed in writing within two Business Days after receipt, unless otherwise specified in the Base Contract.

	SELLER:
____________________________________________

____________________________________________

____________________________________________

Attn: ____________________________________________

Phone: ____________________________________________

Fax: ____________________________________________

Base Contract No.: ____________________________________________

Transporter: ____________________________________________

Transporter Contract Number: ____________________________________________

EDC:

____________________________________________
	BUYER:
______________________________________________

______________________________________________

______________________________________________

Attn: ______________________________________________

Phone: ______________________________________________

Fax: ______________________________________________

Base Contract No.: ______________________________________________

Transporter: ______________________________________________

Transporter Contract Number: ______________________________________________

EDC:

______________________________________________

	Contract Price:  



	Delivery Period:  Service Start:                        , ___      Service End:                    , ___    (Month/Year)   Meter Read Day _____

	Performance Obligation and Contract Quantity:  (Enter All Applicable)



	Delivery Point:  ____  Transporter   _____ EDC    _____ Buyer Meter(s)



	Facility/Account Information:


	Special Conditions:


	Seller: _______________________________________


By: _________________________________________


Title: ________________________________________


Date: _______________________________________

	Buyer:  _______________________________________

By: _________________________________________

Title: _________________________________________

Date: _________________________________________











