From: Fudali, Kathy  
Sent: Thursday, November 09, 2006 8:54 AM
To: Kirby, DeDe; Fudali, Kathy
Cc: Marcy L. McCain; edovertree@earthlink.net; Veronica Thomason
Subject: RE: Supplemental Comments to the Retail Base Contract
Thank you for your email. Below are some additional sections to the base agreement for consideration. 

Term: we should have some reference to term in the agreement, or at a minimum find a way to specify that if they accept a confirmation they are subject to the terms and conditions of the agreement. 

Term.  This Agreement shall be in full force and effect as of the date first above written and shall continue for an initial term of one (1) year and shall automatically renew for additional 1-year terms unless terminated by either party at least thirty (30) days prior to the end of any term.  Notwithstanding any termination of this Agreement, any Transaction Confirmation accepted by the parties shall be subject to all terms and conditions of this Agreement.

Credit: we should at a minimum add a credit clause and discuss why we would not want to have credit and adequate assurance. In retail gas we run a 60, 90 to 120 day exposure therefore the ability to have this option is helpful. On the other hand, it is sometimes too late. Suppliers need to monitor there exposure or have a balanced internal policy for risk exposure by customer class, market plan, strategy etc. Sample langue from Sprague’s retail Natural Gas Agreement.

Credit.  Sprague and Buyer agree that this Agreement is conditioned upon Buyer meeting Sprague’s credit requirements as may be established, and amended, from time to time.  Buyer acknowledges and agrees that the price of natural gas is volatile and this Agreement imposes an obligation on Buyer that Sprague’s expectation of receiving due performance will not be impaired.  Buyer therefore agrees that Sprague, in its sole discretion, may at any time, without notice, increase or decrease Buyer’s credit requirements.  Sprague’s continued performance of its obligations under this Agreement and any Transaction Confirmation shall be contingent upon Buyer continuing to meet its credit requirements, as determined by Sprague, at all times.  

Adequate Assurance.  If Sprague has reasonable grounds for insecurity regarding Buyer’s performance of any obligation under this Agreement (including, without limitation, the occurrence of a material change in the other party’s creditworthiness), whether or not then due, Sprague may demand adequate assurance of performance, meaning sufficient security in the form, amount and for the term reasonably acceptable to Sprague, including, but not limited to, a standby irrevocable letter of credit, a prepayment, a security interest in an asset or a performance bond or guaranty (including the issuer of any such security) and Buyer shall give such adequate assurance within one (1) business day. Buyer agrees to provide such financial information, financial statements, annual reports, securities filings and credit authorizations as Sprague shall reasonably and from time to time request for the purpose of assessing and monitoring Buyer’s financial condition and credit worthiness.  

Survival Clause: As discussed, recent litigation has caused may people to rethink and modify this section. Several wholesale supplier, including Sprague modify this section as part of there standard provisions.

The rights of either party pursuant to:  (i) Section --- (audit), (ii) Section --- (adequate assurance/event if default) (iii) Section ---- (defaults and remedies), (iv) Section 12.2, (v) Waiver of Jury Trial provisions (if applicable), (vi) Arbitration provisions (if applicable) , (vii) the obligations to make payment hereunder, and (viii) the obligation of either party to indemnify the other pursuant hereto, shall survive the termination of the Base Contract or any transaction.

Failure to Pay: What is the customer fails to pay. Even if the payment days and type of payment are in the transaction confirmation, we still need  a section for failing to make payment as specified in the transaction confirmation.  Do you want to add any cure periods to the failure to pay? I ‘m ok without adding but everyone always asks for it to the point we are revising our master retail natural gas sales agreement.

1.1.            Wholesale NAESB language: Seller shall invoice Buyer for Gas delivered and received in the preceding Month and for any other applicable charges, providing supporting documentation acceptable in industry practice to support the amount charged.  If the actual quantity delivered is not known by the billing date, billing will be prepared based on the quantity of Scheduled Gas.  The invoiced quantity will then be adjusted to the actual quantity on the following Month's billing or as soon thereafter as actual delivery information is available.
1.2.            Buyer shall remit the amount due under Section 7.1 in the manner specified in the Base Contract, in immediately available funds, on or before the later of the Payment Date or 10 Days after receipt of the invoice by Buyer; provided that if the Payment Date is not a Business Day, payment is due on the next Business Day following that date.  In the event any payments are due Buyer hereunder, payment to Buyer shall be made in accordance with this Section 7.2.
1.3.            In the event payments become due pursuant to Sections 3.2 or 3.3, the performing party may submit an invoice to the nonperforming party for an accelerated payment setting forth the basis upon which the invoiced amount was calculated.  Payment from the nonperforming party will be due five Business Days after receipt of invoice.

1.4.            If the invoiced party, in good faith, disputes the amount of any such invoice or any part thereof, such invoiced party will pay such amount as it concedes to be correct; provided, however, if the invoiced party disputes the amount due, it must provide supporting documentation acceptable in industry practice to support the amount paid or disputed.  In the event the parties are unable to resolve such dispute, either party may pursue any remedy available at law or in equity to enforce its rights pursuant to this Section.
1.5.            If the invoiced party fails to remit the full amount payable when due, interest on the unpaid portion shall accrue from the date due until the date of payment at a rate equal to the lower of (i) the then-effective prime rate of interest published under "Money Rates" by The Wall Street Journal, plus two percent per annum; or (ii) the maximum applicable lawful interest rate.
1.6.            A party shall have the right, at its own expense, upon reasonable Notice and at reasonable times, to examine and audit and to obtain copies of the relevant portion of the books, records, and telephone recordings of the other party only to the extent reasonably necessary to verify the accuracy of any statement, charge, payment, or computation made under the Contract.  This right to examine, audit, and to obtain copies shall not be available with respect to proprietary information not directly relevant to transactions under this Contract.  All invoices and billings shall be conclusively presumed final and accurate and all associated claims for under- or overpayments shall be deemed waived unless such invoices or billings are objected to in writing, with adequate explanation and/or documentation, within two years after the Month of Gas delivery.  All retroactive adjustments under Section 7 shall be paid in full by the party owing payment within 30 Days of Notice and substantiation of such inaccuracy
Other: Language from Sprague’s Natural Gas Agreement.

Breach of Performance Obligations 
a.         Payment Failure.  If Buyer breaches its obligation to pay Sprague’s invoice when due, Sprague, without penalty, may immediately suspend performance without further notice to Buyer and/or terminate this Agreement and any outstanding Transaction Confirmation upon giving written notice to Buyer.  Sprague may also elect the Non-Defaulting Party’s rights as set forth in Section 17.

b.         Delivery Failure.  If Sprague breaches its obligation to deliver Gas on any day, Buyer shall in good faith use commercially reasonable efforts to purchase the most economic replacement fuel, whether Gas or an alternative fuel, in the undelivered amount, from a third party.  Buyer’s sole and exclusive remedy for such breach, however, shall be payment from Sprague in an amount equal to any positive difference between the purchase price paid by Buyer to a third party for Gas (in an amount not exceeding that which Sprague failed to deliver), if any, adjusted for commercially reasonable differences in transportation costs to or from the delivery point(s) less the Price for the amount of Gas Sprague failed to deliver.  

c.         Receipt Failure.  If Buyer breaches its obligation to receive Gas on any day, Sprague shall in good faith use commercially reasonable efforts to sell the Gas to a third party.  Sprague’s sole and exclusive remedy, however, is payment from Buyer in the amount equal any positive difference between the Price for the amount of Gas Buyer failed to receive, adjusted for commercially reasonable differences in transportation costs to or from the Delivery Point(s), less the price received for any amount of the Gas sold to a third party, if any.  

d.         Any amount due under this Section 15 shall be payable five (5) business days after presentation of the performing party’s invoice, which shall set forth the basis upon which the amount was calculated.  Imbalance Charges shall only be recovered pursuant to Section 8.  

One additional note and this is a topic of discussion at our offices now. It is not usually for natural gas customers to go month to month at market based after the initial term. Should we add language to the agreement or transaction confirmations to protect the supplier? Also, for non daily meter accounts we are always dealing with shoulder months that will go into the next month at market base. 

Thank you,

Kathy
Kathy A. Fudali

Manager, Contract Administration

Sprague Energy Corp.
