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Reprint 12/96

s DOE finance panel: (left to right)

Jeff Thorsen - Southern California Gas Company
Bill Cunningham - Creative Investment Resources
Will Johnson - Visage Energy

Wally Roth - Union Bank of California

Jeff Boling - Amoco Energy Trading Company




GISB Considers Contract Provision To
Assist Minority Marketers

Reprint 09/97

= At the July 21 meeting of GISB’s Contracts
Subcommittee are: (left to right)

= Carolyn Hazel - conoco

= Jeff Thorsen - Southern California Gas Co.

= Will Johnson - visage Energy

= Christopher Freitas - the Department of Energy




Standards




Doors opened for minority energy
brokers

pnst—gazatfggn?m Reprint 11/2001

Business News

= A pilot program that will let minority- and
women-owned businesses try their hand at
serving as energy brokers was unveiled
yesterday in Pittsburgh.

Fueled with a $300,000 grant from the U.S.
Department of Energy, the African
American and Hispanic Chambers of
Commerce of Western Pennsylvania will
work with regional nonprofits to identify
potential participants in the small-business
community.

The agreement is a joint initiative of the
local African American and Hispanic
chambers, the U.S. Department of Energy
and the National Energy Technology
Laboratory.




Funds Transfer Agent
Agreement

= The FTA Agreement is composed
of two basic documents:

= Agreement #1 between the Producer,
the WMBE and the Bank

= Agreement #2 between the
Repurchaser and the WMBE

= [he Bank’s administration of
these documents occur at two
different phases of each
transaction:

s the Transaction Confirmation Phase
of Exhibit A-1 and Exhibit A-2

s the Funds Transfer Phase




Flow of Funds of FTAA
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=action Confirmation is subject to the Base Contract between Seller and Buyer dated

= of this Transzaction Confirmation are binding unless disputed in writing within 2 Business Days of Receipt unless
E specified in the Base Contract.

. [Supplier] EUYER: [Markefer]

Attn:

Fhone;

F ax:

tract Mo.: Base Contract Mo.:

bnoe Obligation: Firm [Fixed] Imterrupti ble
I

b B
bily Quzntity Ji414-1 3 Delivery Pairt(=] i514-1 2 Price $/MMEtu [Dth] i512-1 yDelivery Period
|5 v 1%

ondition: FTA Confirmation Statement

BEyer:
By
Title:
[rate:

e

BUYER AND SELLER AGREE THAT THE FAYMENT INSTRUCTIONS MAY NOT BE MODIFIED
ODURIMNG THE OFERATIMNWE PERIOD OF THIS BINDING TRANSACTION CONFIRMATIOMN.

ir mation Statement:
=the Funds Transfer Agent (F TA), has reviewad the foregoing Transaction Confirmation and hereby confirms to
d Buyer thatit shall make payment on behalf of Buyer to Seller for the gas delivered subject to this Tranzaction
tion pursuant to the terms and conditions to its FTA Agreement with Buyer and Seller. FTA futher confirms that
= contracted forthe repurchase of a corresponding quantity of gas at the Delivery Point(s) identified abowe, under
Ferformance Obligation and at a price greater than the price set out abowve, and that Buyers Repurchaser has
b make payments for such gas directhy to FTA.




nsaction Confirmation iz subject to the Base Contract between Sellar and Buyer dated
The terms of this Transaction Confirmation are binding unless disputed in writing within 2 Business Days of
unles= othenvize specified in the Base Contract.

D Markeder] EUYER: [Repurchkaser]

Atdtn:

Fhone:

F ax:

ntract Mo Baze Cantract Na.:

ance Obligation: Firm [Fixed] Interrupti ble
|

[N B
aily Quantity [4122  Delivery Point[s] i518-1 » Price $/MMEtu [Dth) i%)&-1 ) Delivery Period
F ¥ ¥

Condition: FTA Confirmation Statement

Euyer:
(\LF].I‘J.—I | By {_\:'{ﬁ'l.ﬁ.-I

Title:

[rate:

BUYER AND SELLER AGREE THAT THE FAYMENT INSTRUCTIONS MAY HOT EE MODIFIED
OURING THE OFERATIYE PERIOD OF THIS BINDING TRAMSACTION COMFIRMATION.

ir mation Statement:
b= the Funds Transfer Agent (FTA), has reviewwed the foregoing Transaction Confirmation and confirms that Seller
racted for delivery of a corresponding quantity of gas at the Delivery Foint’s) identified abowe, under the same
ance Obligation and at a price no greater than the price set out abowve. FTA will accept payment from Buyer on
Sellerunderthe tarms and conditions of the Base Contract.




FTAA
Transaction Confirmation Process

The Transaction Confirmation process should
be completed by the end of the month preceding
the month of Delivery.

= The Producer will have received from the FTA Bank a
fully executed Exhibit A-1 prior to the flow of gas on
the first day of the Delivery month.

The Bank will verify (as shown in the
verification process):

= eight (8) items on the Exhibit A-1

= eight (8) items on the Exhibit A-2

After the verification process has been
completed, the Bank:

= signs the bottom of the Exhibit A-2 and faxes it back
to the Repurchaser and the WMBE

signs the bottom of the Exhibit A-1 and faxes it back
to the Producer and the WMBE

This completes the Transaction Confirmation
phase.

= This repeats once a year for one-year deals and once
a month for one-month deals.




FTAA Verification Process

= G

the Transaction Confirmation number is the same on
both Exhibits.

&

the Performance Obligation is the same, both “Firm
Fixed” or both “Interruptible” on both Exhibits.

&
the Daily Quantity is the same on both Exhibits.
&

the Delivery Point is at the same place on both
Exhibits.

Iz} « GrE)

the (5) A-2 price is greater than the (5) A-1 price, so
that the deal is on at a positive profit margin.

e s ¢

the Delivery Period is for the same time period on
both Exhibits.

{x=a: (=
both Exhibits have been signed by the Sellers, as
provided for.

&

both Exhibits have been signed by the Buyers, as
provided for.




Flow of Funds of FTAA

On the 25th of the month following
the Delivery month:

= the Repurchaser will transfer funds into the
“WMBE Account Controlled by Bank”

On the next business day:

= the Bank will receive Payment Instructions and a
copy of the Producer’s Invoice from the WMBE

the Bank will transfer to the Producer the
Indicated amount of funds

The remainder of the funds (i.e., the
Profit Margin):

= will be transferred to the WMBE from the “WMBE
Account Controlled by Bank”

This transfer of funds will occur:

= each month following a month in which gas was
delivered in accordance with the operative
Exhibit A-1 and Exhibit A-2.




Diagram of FAX Movement

NAESB Funds Transfer

Agent Agreement

Participants:
Supplier, WMBE & FTA Bank

\ Agreement #1 & Exhibit A-1

Supplier
Seller

Exhibit A-1

WMBE
Buyer

Exhibit A-1

FTA Bank

Exhibit A-1

Special Provisions to the
NAESB Base Contract

Participants:
WMBE & FTA Bank

. Agreement #2 & Exhibit A-2

Repurchaser |
Buyer

Exhibit A-2

WMBE

Seller
Exhibit A-2

FTA Bank
Exhibit A-2




FAX Movement Instructions

NAESB Funds Transfer Agent Special Provisions to the
Agreement NAESB Base Contract

Participants: Participants:

Supplier, WMBE & FTA Bank WMBE & FTA Bank
Agreement #1 & Exhibit A-1 Agreement #2 & Exhibit A-2

and: Repurchaser/Buyer faxes
signed Exhibit A-2 to the WMBE Seller
and the FTA Bank.

@: The WMBE Seller signs Exhibit
-2, and faxes it to the FTA Bank.

(19and(1b): The WMBE Buyer faxes
signed Exhibit A-1 to the Supplier and
the FTA Bank, utilizing the same
Confirmation Number that appeared
on the Exhibit A-2.

@and: The Supplier signs the
Exhibit A-2, and faxes it to the WMBE
Buyer and the FTA Bank.

Now the Bank has received Exhibit A-1, which has been signed by the WMBE
Buyer and the Supplier, and the Exhibit A-2, which has been signed by the
WMBE Seller and the Repurchaser. The FTA Bank will verify that all itemqs
match, in accordancg with “FTA Agreement Instructions,” and that@#price
is greater than@@price. Also, the FTA Bank will confirm that the Sdpplier

is on the Repurchaser’s Authorized Supplier List.

and: The FTA Bank signs the
lower portion of the Exhibit A-2, and
faxes it to the WMBE Seller and the
Repurchaser.

@and: The FTA Bank signs the
lower portion of the Exhibit A-1, and
faxes it to the WMBE Buyer and the
Supplier.




Legal Opinion, 10-Jun-1999

Whitthan Breed Abbott & Morean lp
GasWest Fifth Steet
Tuwenty Firg Fhoor

Tos Anpeles, Californda o007 12040
S1E SN2 400
Fac aunle 518 506 Sdin

YWEITFE': DIEFC I HULIERE.
213500- 447

Jume 10, 1939
ITh FRCSTMILE

WMill J. Johnson

President

Tisage Enerogy Corp.

6345 Green Walley Circle
Buite ElE

Culwer City, Californis 0230

Be: Funds Transfer Yeemert

Dear THill:

This letter is wmritten whth respect to the arrangement
Visage Enerogy Corp. ("Wisage") has wnth its swppliers, the
repurchasers of jts product, and Thicn Bank of Calj formia (the
"Banlkz") . whereby the Bank handles transfers of funds for the
purchase snd sale of natural gas. Tou hawve asked s to evaluatse
the risk that, in the ewvent of a bankruptoy by Wisage, funds
subject to the arrangement would be part of Wisadge's bankrapt oy
estate, and the gas swpplicer wowld wot be paid. The following
arnalysis responds Lo this request. Please nobe that this letter
ard the awnalysis contained herein is farnished to o solely for
wour benefit, and is not to be relied upon by awy other person
oY entity.

Our aralysis is based on the following facts and
assumptions. Visage purchases natural gas from suppliers (the
"Eupplier(=)") and markets and resells the gas to third parties
(the "Bepnwrchaser(s)"). A portion of the considerarion paid to
Visage by the Bepurchaser is paid to the Supplier, and the
halance i=s retained by Wisage as its profit on the =sale. As part
of the transaction the partiss enter into two agreements with
the Bank. First, a Model Funds Transfer Agent Agreement (a&an
"Aogreement") is entered into amoty Visage, the Bank, and the
Sipplier. Under the Acgreement . when Wisage and the Supplier
strike a deal, the parties notify the Banlr, and the Banl
comnfirms the transaction and agrees that it shall make payment
to the Supplier from funds receiwved from Wisage's Pepuarchaser. &
secotid byreement is ewntbered into amote Wisage, the Bawlz, and the
Bepurchaser, in which the Bepurchaser agqress to pay for the

1105500 o] Qe 2o 4
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Whatman Ereed Abbott & Morgan lp
Will J. Johnson Jume 10, 1593

goods by depositing the purchase price with the Banlk., The EBank
agrees that, for the benefitd of wisage, it will utilize fimds
receiwad to pay the Swvpplier. At the time of the sale, the
Pepnarchaser wires fumds Lo a Bank Control Account maintained ac
the Bank. On the next business day after receiwing the funds the
Bank (1) whres to the Sagpplier its purchase price, and (Z)
remits the balance remaining after this payment to Visage.

The Beanlk Control Accowumt is a type of accoant hawring
certain characteristics. According Lo internal Bank documents,
finids deposited into the accoumt are held for a specific purpose
and diskursements are controlled by the Bank. The opls
authorized sichatories on the account are Bamk officers, and the
Bank is only aathorized £o disburse the fimds in accordance with
the applicable Agreements. AL no time does Visage hawe control
over bDands in the accounkt incended for the Supplier. The Bank's
written instructions for opening a Bank Control Accouare state
that the Bank's name mast appear in the account title, and give
the following example: "ABC Co., Uhion Bank of California
Comtrol Accourt, Trustees. " In the case of the Bank Corntrol
Aocogrt established for Wisage, the accownt is wvariouasly titled
"Thion Bawnk of Californmia as Transfer Agernt for Visage Energy
Corp." {in the Bank-Depositor Agresemernt) atd "Visage Enerdgy
Corp, Tnion Bank of Californda MA Ttees, Control Account" {(on
Bank statements).

A=z noted abowve, under the Agreemernts, the fimds the Bank
receiwes from the Bepurchaser are disbuarsed on the next business
degr. Thus, any funds receiwved are in the Accowmt for only one
darr. Newvertheless, from Cime to time Suppliers hawve expressed
concern that in the ewent Wisage were to file bankrugptcoy the
same day Dands are deposited into the Accouarnt by a PBepurchaser,
the fumds would be part of Visage's bankrnagptoy estate, and the
Supplier would not be paid. Tou have asked us to evaluate the
likelihood of this ocourring.

Property held in trust by & banbrigtcoy debtbor for another
is not property of the debtor's banbrgtoy estate awvajlable for
use by the debtor or distriblution to creditors. In our wienwr,
there i=s a substarntial likelihood that a court would find that
the Agreements and Bank Control Account (ocollectivelsy, the
"FTA") create a trast, that Wisage holds a portion of fimds
deposited into the Bank Control Accoandk as trustee for the
benefit of the Supplier, and that the Swpplier's beneficial
ivterest in, and right to, the funds would be undisturhed by a
bankragteoy of Visage.

The four esserntial elements of a trust are (a) a trust
property, (hl a trast puarpose, (C) one oF more heneficiaries,
and (d) the intention to create a trust. The FTA seems to
sarisfy each of the four regquirements. First, the funds
deposited into the Bank Control Account undoubtedly oqualifyy as

110550 o Qi 2-nn04
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Wlatmar Ereed Abbott & Morgan g
WMill J. Johnson June 10, 15359

trast property. Second, the purpose of the trust can be defined
as to give the Sapplier an immediaste bensficial interest in the
finds, thereby eliminasting the step of having legal and
eqiitable title west simaltanecusly in Visage. Third, it is not
diffioalt to identify the Swpplier as a beneficiary of the
Arrangemnst |

Finally, the FTA indicates the parties' intention to create
a trast. Althouagh the FTA does not explicitly state that the
deposited fimds are held in trast, it appears that the
transaction is stractured as it is in order Lo giwe the Swpoplier
an interest in the fuands from the moment they are deposited. The
Bepurchaser deposits the funds with the explicit wmderstarnding
that a portion of the funds are intended for the Supplier.
Visage also has this wmderstanding, and essentially disclaims
arny beneficial interest in bands intended for the Swpplier. The
Supplier clearly expects to hawe an interest in, or right to,
the fimds from the moment the deposit is made. The role of the
Banlk as transfer agent can be wiewed as a mechanism for asswaring
the Swpplier that Visage will act in accordance with its duty as
trustes to dishburse the funmds to the Supplier. This is
acconplished by Wisage irrevocably instructing the Bark, as its
agent , to disburse a specific portion of the fads to the
Spplier.

Aside from the owerall expectations of the parties,
specific provizions and references in the doouments establishing
the Bank Control Accowumt also indicate the interntion of Visage
to create a trast. For example, the account is wariouasly titled
"Wizage Enerogy Corp., UThion Bank of California NA TTEE" {(on the
bank statements) and "UBE CL —-- Thion Earnk as Transfer Agent for
Visage Enerogy Corp." (on the Barnk-Depositor Agreement). In
addition, the only authorized signatories on the accoumbt are
officers of the Bank, and the Bank acknowledyes that funds
deposited are held for a specific purpose. The Bank also has
instructed its officers that it is appropriate for a Bank
Control Accournt to reflect the Earnk as trustes.

Becanse of references to the Bank as trustes, a case may
alszo he advanced that the FTL creates a trast having the Bank -
racther than Visage —— as trustee. Howewer, neither the Supplier
nor the Bepurchaser are privy to these references. In addition,
the Agresment = include a prowision whereby the parties
specifically appoint the Bank as their agent, and consistentlsy
refer to the Bank as an agent. It iz our view that the
references Lo the Bank as a trastes in the Bank's internal
dooments, and in doowments to which only VWisage is privy, are
not likely Lo owvercome the interntion expressed in the Agreemernts
that the Bank is acting merely as an agent.

There are additiornal doctrines that couald be employed to
preserve the right of the Swpplier to claim fumds on deposit in

1105301 0020 2-0004
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Whitman Breed Abbott & Morgan lp

Wmill J. Johnscon Jume 10, 15593

the account . Howewer, we wiew the trast theory outlined abowe as
the most straight forward.

The FTA nowhere states explicitly that funds received are
held inm trast for the Swypplier, leawving the door open to
arguments that there was no inktention to create a trast. The
parties, who are experienced in business, could have plainly and
forthrightly stated their intention to create a trast. The fackt
that they did not do =so would lend sapport Lo the conclusion
that a trust relatiomship was not intended. Howewer, to the
extent there is atry doubt regarding the parties, intention, the
Agresments could be modified to expressly state that the funds
deposited by the Pepurchaser are held {(albeit for one day onlwy)
by Wisage in trust for the benefit of the Swagoplier. This would
remove any wmcertainty and enhatce the likelihood of a court
finding the existence of a trust, withowut altering the economics
or essence of the trancaction. For example, & sentence could be
added to Section 2.1 that reads, "Fiunds receiwved from the
Burer 's repurchaser shall he held in trust by the Buyer for the
benefit of the Zeller to the extent of the purchase price owmrg
from the Buyer to the Seller."

Please call if wou hawe awy oquestions, or wish to disouss
the foregoirg.

Wery truly yours,

LS

Maita Deal Prout

1103201 005500 2-0004
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Whittnan Breed Abbott & Morgan lp

G35West Fifth Btmeet IMaw Teak
Chit s zaach
Tuenty Firg Foor 1Manmak
FahaBiach
Ios Anpeles, Californis 900713040
21FE06-2400
Fac sianile: 213 300 Tda0
WEITFE: : DIEF( T HUMEFE.
215096- 2447

Jue 30, 1999
Th FACSIMILE

WMill J. Johnson

Pre=sident

Wisage Eneroy Corp.

5345 Green Valley Circle
Buite Z16

Culwer City, Califormia 20230

Fe: Fumnds Transfer Agresment

Dear TWHill:

It wmas di=zappointing to learn that you are =still hawing a hard
time conwincing wour supplisr= that, if Wizage Energy filed a
barnkruptcy, the =upplisr= are protected against hawving those funds=s in
the Farnk Contrel Account which are intended for them drawn into
Vizage's bankruptcy estate. I am s=arpri=ed that they apparentlsy are
not ewen willing o discus=ss modificarion of the term=s of the Mund=s
Tran=fer Agreement and Bank Control Account te tighten the existing
protections. Bection 541 of the BEankruptcy Code, and cases decided
under this Jection, unambigquou=lw preowide that property held in truast
bwr the debtor for another i= not property of the debtor's bankruptcoy
e=mtzatte. In fact, we are unaware of a ca=e where a court ha= fournd that
property held by a debtor in trust i=s awvailable for us=se bvr the debtor
of & bankruptcy truastee. If the Fank Control Acceunt and Punds
Tran=fer Agresments= are reawvized to express=lw prowide that the purchass
price, when depos=sited intos the Fank Contral Account, is held b Wi=zage
Energy in trus=st for the supplier, there =hould be no credible legal
theory by which the fund=s could be characterismed as property of
Vizage's bankruptcy estate.

Thi= letter and the abowe analy=is are furnished to groun =mclelw for
wour benefit, and are net to be relied upon by any other person or
entity. Howawsar, I mould be awailable to discur=s with wour supplisrs
or their coun=zel the theory they beliewve mwould permit the fund= in
question te be pulled inte Wizage's bankruptcoy estate. If there iz a
particular case that raire=r concems we would be happy to rewiesw it

110535 vl 002500 1-0004
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Whitman Breed Abbott & Morgan 1

WMill J. Johnson Jume 30, 1233

and =ee if there i= a way to structure the transaction to address
atry risks the swppliers beliewe the case presents.

Please call if ou hawe arny ouestions.

Wery truly yours,

b=

Maita Deal Prout

110538yl 00250 2-0004
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Laiw Ofkces

HOLLANWND & KNIGHT LLP

625 West Flkh Sirest

TentyFirst Fled
Loz Angedes, Calllamily ann T Hz o e

R ELTEE T
FRE 2 :=ae-24fn
ww bl wconn

Septamber 26, 2101 LIATTA OFAL PEOTT
I13-508- 44T

Iyt Aoldrss:
1o T Ll w s oan

Wil Tolmson

Visage Energy Comp.

B2 5 Green Walleyr Cirele
Snite 216

Culver City, Califomia S0230

Fe: Pmnds Transer Asrearnent

Diear VWl

This letter 15 a followr up to Whibman Breed Abbott & Meorzan's btter to youof
hane 10, 1999, addressing the banlouptey concerns relatms tothe apanzemert Visage
Energy Corp. ["Visage"] has wath #s supphers, the repurchasers, of'is product, and Tnion
Bank of Califorua (the "Bank"™], whereby finds forthe purchase and sale of nabural zas are
handled thioyzh an acooart mand aived at Twon Banle Vo have asked whethey, in
comectionwith ane or more specific transactions underthe arransemert that Visaze may
erter irto m the fithore, Holland & Exuglt LIP can 1ssue an opmion abng the lmes of
Whibman Breed Abbott & Morzan's kiter.

A5 a prelimmary matter, [ notethat at sochtime as aspectfic transaction 1
comternplated we wiould onbr be able to 1sme an opmuon e are retamed, and if 1t woald
not be a corflict of nterest for Holland & Emglt LIP (or watvers of oty conflicts were
obtamed]. &samung there 15 1o conflict, Holland & Ewmglt Lipwonld be capable of
oprung onthe ikelhood, m the evert of 2 bankmpter of Visage, of fands mnthe acomnt
being determmed tobe property of Visage's bankmptor estate. Of course, we would need
to review the underbrng transactim domumernts and ather welevart facts, and confinm the
statns of the lawr at the tone. Based onthe satns ofthe lawr today, e wonld expect that of
the parties domumert their itertion that fiunds on depostt are held mtmust for the benefdt of
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Wl 1. lmson
Visage Energy Comp.
September 26, 2001
Page 2

the party supplyms product o Visaze, and there 15 w0 conmnmgling of fimds fiom other
soarces inthe acooumt that wee would conchide that 2 const wonld fimd the finds e wot
property of Visage's bankmptoy estate. We nmst emphasize, hoarever, that the language of
the dommnernts would need to be exammed, any other relevart facts (mach as whether fiunds
of more than one suppher arve conmnmeled m the accomt] wonld need to be considered,
and the laoar as m effect onthe date of the opmion applied. While we do not foresee a mapr
change 1 the lawr, the laer in offect at the tome 15 determmmative of the conchisions i arr

opIuon.

Also enclosed for wour mfonnation are scene materials abont Holland & Emght
LLP A5 yo can see we have abroad based business practice, with expertise m many areas
af'the Lo,

Please let me knoar 1" won have any questions.

Very traly yors,

HOLLAWD & EWIGHT Lip

%m {'25

Mata Deal Pronat

LA A2l




