
LOUIS DREYFUS ENERGY SERVICES L.P. (“LDES”) AMENDMENTS TO NAESB BASE CONTRACT GENERAL TERMS AND CONDITIONS
Amendments To Section 1:  Purpose and Procedures

Section 1.3 is amended by, in the last line, adding before the period, “absent a party’s assertion, whether before or after the Confirm Deadline, of manifest error in the Contract Price, Contract Quantity, Performance Obligation, Delivery Point(s), Delivery Period, and/or transportation conditions as set forth in a Transaction Confirmation, in which case the terms of the Transaction Confirmation shall not have priority over the other terms.”

Amendments To Section 2:  Definitions

Section 2.12 (“Cover Standard”) is amended by deleting “(or an alternate fuel if elected by Buyer and replacement Gas is not available),” after “Gas” in the third line.

Section 2 is amended by adding the following definitions at the end thereof:

2.37
“Costs” shall mean all out-of-pocket expenses incurred by the Non-Defaulting Party as a result of termination and liquidation of transactions pursuant to Section 10, including, without limitation, reasonable legal fees and costs, brokerage fees, commissions and expenses incurred in obtaining, maintaining, replacing or liquidating hedges or trading positions relating to the transactions being terminated.

2.39
“Present Value Discount Rate” shall mean the “Constant Maturity Treasury" rates for United States Government Treasury notes as quoted by the United States Treasury Department on its website (http://www.ustreas.gov/offices/domestic-finance/debt-management/interest-rate/yield.html), or substitute publication most recently published, with a term closest to the time remaining in the Delivery Period, plus 100 basis points.”
Amendments to Section 3:  Performance Obligation

Section 3 is amended by adding the following new Section 3.5:

“3.5
Notwithstanding anything to the contrary in this Contract (including, without limitation, anything in Section 11 of this Contract), in the event (i) a transaction has a Firm performance obligation, and (ii) Seller is unable to sell and deliver the Contract Quantity for such transaction as a result of an event of Force Majeure or Buyer is unable to purchase and receive the Contract Quantity for such transaction as a result of an event of Force Majeure, and (iii) the Delivery Period for such transaction is at least one calendar month, and (iv) the Contract Price is a Fixed Price (as defined below), then (a) if the FOM Price (as defined below) is above the Fixed Price, Seller shall pay Buyer for each MMBtu of gas not delivered and/or received the difference between the FOM Price and the Fixed Price, or (b) if the FOM Price is below the Fixed Price, Buyer shall pay Seller for each MMBtu of gas not delivered and/or received the difference between the Fixed Price and the FOM Price.  “Fixed Price” means, a Contract Price for a transaction that is expressed as a flat dollar amount (Fixed Price includes prices that were converted from an index-based price to a flat dollar amount upon the mutual agreement of the parties or as a result of a party exercising a price option that resulted in a maximum price or a minimum price).  “FOM Price” means the price per MMBtu, stated in the same currency as the transaction subject to such Force Majeure event, for the first of the month delivery, as published in the first issue of a publication commonly-accepted by the natural gas industry (selected by the Seller in a commercially reasonable manner) for the calendar month of such Force Majeure event for the geographic location closest in proximity to the Delivery Point(s) for the relevant Day adjusted for the basis differential between the Delivery Point(s) and such published geographic location determined by the Seller in a commercially reasonable manner.”

Amendments To Section 10:  Financial Responsibility

Section 10.2 is amended by (1) deleting the word “or” in front of “(ix)”; and (3) adding the following new subsections:  “(x) fail to perform any material obligation under the Contract (other than obligations which are specifically covered in this definition as a separate Event of Default or covered under Section 3.2), if not remedied within two (2) Business Days after receiving Notice thereof; or (xi) with respect to a party or a party’s Guarantor, consolidate or amalgamate with, or merge into or with, or transfer substantially all of its assets to another entity and, at the time of such consolidation, amalgamation, merger or transfer, (a) the resulting entity fails to assume all of the obligations of such party or Guarantor hereunder, (b) the benefits of any credit support provided under this Contract fail to extend to the performance by such resulting, surviving or transferee entity of its obligations hereunder, or (c) the resulting entity’s creditworthiness is materially weaker than that of such party or Guarantor immediately prior to such action.”

Section 10.3.1 (Early Termination Damages Apply) is amended in the first paragraph by replacing “in a commercially reasonable manner” in the third to last line with “using the Present Value Discount Rate”; by adding the following sentence at the end: “The Non-Defaulting Party shall also aggregate the Costs which it incurs in liquidating and accelerating each Terminated Transaction, or otherwise settling obligations arising from the liquidation and termination of each Terminated Transaction, and such Costs shall be due to the Non-Defaulting Party.”; and by deleting in the last line of the second paragraph “determined by the Non-Defaulting Party in a commercially reasonable manner” and inserting “the Present Value Discount Rate”.  

Section 10.3.3 is amended in the last line by replacing “in a commercially reasonable manner determined by the Non-Defaulting Party” with “using the Present Value Discount Rate”.

Amendments To Section 11.  Force Majeure

Section 11.3 is amended as follows:  insert the following language after “also curtailed” in the third line: “, and, then, only to the extent of such curtailment on the affected pipeline segment”; delete “or” in front of subsection (v); and insert the following language after “Section 11.2” in the ninth line: “, or (vi) failure of specific, individual wells or appurtenant facilities in the absence of a Force Majeure event broadly affecting other wells in the same geographic area.”

Amendments to Section 12.  Term

Section 12 is amended by replacing the second sentence with the following:  "The rights of either party pursuant to Section 7.6, Section 10, Section 13 and Section 15.10, the obligations to make payment hereunder, the obligation of either party to indemnify the other, the waiver of jury trial provision (if applicable) and the arbitration provision (if applicable) pursuant hereto shall survive the termination of the Base Contract or any transaction." 

Amendments To Section 15:  Miscellaneous

Section 15.1 is amended as follows:  delete “(and shall not relieve the assigning party from liability hereunder)” from the second sentence; replace subsection (ii) of the second sentence with the following:  “(ii) transfer or assign this Contract to any Affiliate, person or entity succeeding to all or substantially all of the transferring party’s assets without the prior approval of the other party if (A) the transferring party or its Guarantor, if any, agree in writing to remain liable for the obligations of the transferee or (B) the creditworthiness of the transferee is equal to or better than that of the transferring party or its Guarantor, if any, immediately preceding such transfer and the transferee agrees in writing to be bound by this Contract, and (C) in the case of either (A) or (B) the transfer has no adverse tax consequences to the non-assigning party.”; and delete the last sentence in its entirety.
Section 15.3 is deleted and replaced in its entirety with the following:  “Waiver of any breach of this Contract by a party shall not be effective unless it is in writing, and any such waiver shall not constitute a waiver of any other or subsequent breach.”

Section 15.5 is amended by inserting the following at the end thereof:  “EACH PARTY WAIVES, TO THE FULLEST EXTENT PERMITTED BY APPLICABLE LAW, ANY RIGHT IT MAY HAVE TO A TRIAL BY JURY IN RESPECT OF ANY PROCEEDINGS RELATING TO THESE SPECIAL PROVISIONS, THE BASE CONTRACT OR ANY TRANSACTION THEREUNDER.”
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