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    Exhibit A
Customer Guaranty

POWER PURCHASE AGREEMENT

THIS POWER PURCHASE AGREEMENT (“Agreement”), entered into as of the ____ day of ______________, 2003 (“Effective Date”), is between 



("CUSTOMER"), a 


 corporation, with its principal place of business at 





, and CALPINE POWERAMERICA, LP ("REP"), a Texas limited partnership, with its principal place of business in Houston, Texas (individually "Party" and collectively "Parties"). 

R E C I T A L S
WHEREAS, REP is certified by the Public Utility Commission of Texas ("PUCT") as a Retail Electric Provider in accordance with P.U.C. SUBST. R. §25.107; and

WHEREAS, CUSTOMER desires to purchase all of its requirements for capacity, energy and associated Delivery Services at its facility, located in 

 County, 


 ("Facility"), and associated Delivery Services from REP; and

WHEREAS, REP desires to supply all of CUSTOMER’s requirements for capacity, energy and associated Delivery Services to serve its Facility; and

WHEREAS, REP and CUSTOMER wish to provide for the terms and conditions pursuant to which REP will provide, and CUSTOMER will purchase capacity, Energy and Delivery Services.

NOW THEREFORE, in consideration of the foregoing, the mutual agreements set forth herein and other good and valuable consideration the receipt and sufficiency of which is hereby acknowledged, REP and CUSTOMER agree as follows:


ARTICLE 1  DEFINITIONS TC "ARTICLE 1  DEFINITIONS" \f C \l "1"  
1.1
Definitions. TC "1.1
Definitions." \f C \l "2"   The following terms when initially capitalized in this Agreement, shall have the meaning as hereinafter specified or otherwise defined in Section 2 of the ERCOT Protocols:

"AAA" has the meaning set forth in Section 15.2 hereof.

"Affiliate" means with respect to a Party, any Person, which directly or indirectly, controls, is controlled by or is under common control with such Party or such Party’s shareholders.  For purposes of this definition, "control" means the direct or indirect ownership of fifty percent (50%) or more of the outstanding capital stock or other equity interests having ordinary voting power.

"Agreement" means this document and all related exhibits as may be amended from time to time by written agreement of both Parties.

"All Requirements Service" means the exclusive supply by REP to the Point(s) of Delivery of the capacity, Energy and Delivery Services required by CUSTOMER to serve all of the CUSTOMER Load not to exceed the Peak Contract Capacity.

"Associated Party" shall mean, with respect to any Party, any Affiliate of such Party, any officer, director, trustee, fiduciary, employee, agent or representative of such Party, in each case acting within the scope of their authority and, in the case of employees, in the course of their employment.

"Balancing Energy Price" means the spot price published by ERCOT for each Settlement Interval for the purchase of Balancing Energy. 

"Bankruptcy Proceeding" means with respect to a Party, that such Party or such Party’s guarantor (a) files a petition or otherwise commences a proceeding under any bankruptcy, insolvency, reorganization, or similar Law, or has any such petition filed or commenced against it, (b) makes an assignment or any general arrangement for the benefit of creditors, (c) otherwise becomes bankrupt or insolvent (however evidenced), (d) has a liquidator, administrator, receiver, trustee, conservator, or similar official appointed with respect to it or any substantial portion of its property or assets, or (e) is unable to pay debts as they fall due. 

"Business Day" means any Day that is not a Saturday, Sunday or NERC holiday.

"Capacity Charge" has the meaning set forth in Section 4.1.1 hereof.

"Capacity Payment" has the meaning set forth in Section 4.1.1 hereof.

"Change-in-Law" means the adoption, imposition, promulgation or modification, or change in interpretation or application of any Law to which this Agreement, the transactions contemplated hereby or a Party is subject, after the Effective Date. 

"Confidential Information" means any and all confidential, proprietary, or secret information (including without limitation, forecasts, components, parts, drawings, sketches, flow charts, plans, reports, handbooks, documentation, programs, data, feedback, features, techniques, processes, algorithms, inventions, financial information and analysis, marketing plans and studies, proposed and actual pricing information, and the identity of actual or potential customers) which is disclosed by one of the Parties to the other Party, in written or other tangible form marked "Confidential" on each page of any material to be considered confidential, or if disclosed orally or visually, is (i) identified at the time as confidential; and (ii) confirmed in writing to the Party receiving the information as confidential within ten (10) Days after the initial disclosure, provided that Party receiving such information shall have no obligation to treat any such information not marked as "Confidential" as confidential until informed by the other Party that such information is to be treated as confidential.  For purposes of this provision, this Agreement shall be deemed to be "Confidential".

"Cost" means, with respect to a Party, brokerage fees, commissions and other similar transaction costs and expenses reasonably incurred by such Party in entering into new arrangements which replace this Agreement and reasonable attorneys' fees, if any, incurred in connection with enforcing its rights under this Agreement.

"CPT" means the central prevailing time in Houston, Texas as of a particular date, which shall be either Central Standard Time or Central Daylight Savings Time.  

"CUSTOMER’s Indemnitees" has the meaning set forth in Section 8.1 hereof.

"CUSTOMER Load" means the capacity, Energy and Delivery Services requirements of CUSTOMER measured at the Point(s) of Delivery.

"Day" means the consecutive twenty-four (24) hour period beginning at one (1) minute prior to 12:01 a.m. CPT on any calendar Day and ending at midnight CPT on such calendar Day.

"Default" means any of the events defined in Article 7 hereof.

"Delivery Services" means Regulated Delivery Service Charges, ERCOT-Provided Ancillary Services and Self-Provided Ancillary Services.

"Delivery Month" means the period beginning at one (1) minute prior to 12:01 a.m. on the first Day of a calendar month and ending at one (1) minute prior to 12:01 a.m. on the first Day of the next succeeding month.


"Disclosing Party" has the meaning set forth in Article 14 hereof.

"Dispute Resolution Procedures" means the dispute resolution method prescribed in Article 15 hereof.


“Drop Procedure” has the meaning set forth in Section 2.2 hereof.


"Due Date" has the meaning set forth in Section 5.1 hereof.


"Early Termination Date" has the meaning set forth in Article 9 hereof.

"Effective Date" has the meaning set forth in the preamble of this Agreement.

"Energy" means electric energy, measured in MWh, delivered by REP to CUSTOMER pursuant to this Agreement as three phase, alternating 60Hz current and all other characteristics required under the ERCOT Guides.


"Energy Payment" has the meaning set forth in Section 4.1.1 hereof.

"ERCOT" means the Electric Reliability Council of Texas or its successor, which has been approved by the PUCT as the coordinating authority to request and receive information required to monitor continually the operating conditions of ERCOT and to request changes which will ensure the total ERCOT transmission system’s security and reliability and facilitate the efficient use of the ERCOT transmission system.  

"ERCOT Guides" means the ERCOT Operating Guides, Market Guides, Protocols, Transaction Guides, and/or ISO procedures, as they may be amended from time to time. 

"ERCOT-Provided Ancillary Services" has the meaning set forth in Sections 6.1.5 through 6.1.11, inclusive, of the ERCOT Protocols issued May 6, 2002. 

"ERCOT-Provided Ancillary Services Payment" has the meaning set forth in Section 4.1.4 hereof.

"ERCOT Supply Charges" means the following charges: Transmission Losses, Unaccounted For Energy fees, Renewable Energy Surcharges, Local Congestion Management charges and ERCOT System Administration Fees.

"ERCOT Supply Charges Payment" has the meaning set forth in Section 4.1.5 hereof.

"ERCOT System Administration Fees" means the fees collected by ERCOT to administer the market, as described in Section 8.7.1, or a successor provision, in the ERCOT Protocols.

“Evergreen Period” has the meaning set forth in Section 2.2 hereof.

"Excess Energy" has the meaning set forth in Section 4.1.2 hereof.

"Facility" has the meaning set forth in the preamble of this Agreement.

"Force Majeure" means unanticipated causes or events beyond the reasonable control of, and without the fault or negligence of, the Party claiming such Force Majeure event provided that such event precludes the delivery of Energy to CUSTOMER or the receipt of Energy by CUSTOMER at CUSTOMER’s Point(s) of Delivery, and may include, without limitation, acts of God; unusually severe actions of the elements such as droughts, storms, floods, hurricanes, tornadoes, lightning, earthquakes or landslides; epidemic; sabotage; terrorism; war; blockages; embargoes; riots or public disorders; fire; explosion; theft; strikes or other labor disputes; Transmission Emergencies, curtailment of firm transmission and actions or failures to act of any Governmental Authority (including expropriation, requisition, injunction, Change-in-Law or change in any governmental approval imposed by any Governmental Authority) preventing, delaying, or otherwise adversely affecting performance of a Party.

"Gains" means, with respect to a Party, an amount equal to the present value (using a discount rate equal to the London Interbank Offered Rates (LIBOR) as published in the Wall Street Journal under "Money Rates" or a successor heading) of the economic benefit (exclusive of costs), if any, to such Party resulting from the termination of its obligations with respect to this Agreement determined in a commercially reasonable manner.

"Governmental Authority" means any nation, state, sovereign, or government, any federal, regional, state, local or political subdivision thereof and any entity exercising executive, legislative, judicial, regulatory or administrative functions of or pertaining to government.

"Guaranty" has the meaning set forth in Article 7 hereof.

"Indemnified Losses" means liabilities, losses, claims, liens, demands, damages, and causes of action of every kind and character, including without limitation settlement costs, judgments, interest, court costs, and any reasonable legal fees incurred by the indemnified party in defense or settlement of the same (including costs associated with investigators, accountants, consultants, expert witnesses, and attorneys’ fees incurred in enforcing this indemnity), which an indemnified party may at any time suffer or sustain or become liable for by reason of any act or omission of the indemnifying party, its contractors  and/or its employees and agents, arising in connection with the delivery or receipt of power, as applicable, under this Agreement.

"Initial Delivery Date" has the meaning set forth in Section 2.1 hereof.

"Late Payment Rate" means a per annum rate of interest equal to the Prime Rate plus two percent (2%); provided, the Late Payment Rate shall never exceed the maximum lawful rate of interest permitted by applicable Law.

"Law" means (i) any law, legislation, statute, act, rule, ordinance, decree, treaty, regulation, order, judgment, or other similar legal requirement, or (ii) any legally binding announcement, directive or published practice or interpretation thereof, enacted, issued or promulgated by any Governmental Authority.

"Local Congestion Management" means congestion within a zone as described in Section 6 of the ERCOT Protocols.

"Losses" means, with respect to a Party, an amount equal to the present value (using a discount rate equal to the London Interbank Offered Rates (LIBOR) as published in the Wall Street Journal under "Money Rates" or a successor heading) of the economic loss (exclusive of costs), if any, to such Party resulting from the termination of its obligations with respect to this Agreement determined in a commercially reasonable manner.

"Monthly Payment Amount" has the meaning set forth in Section 4.1 hereof.  

"New Market Delivery Service Charges" has the meaning set forth in Section 4.1.7 hereof.

"Party(ies) " has the meaning set forth in the preamble of this Agreement.

"Peak Contract Capacity" means 

 kW.

"Person" means a natural person, corporation, partnership, trust, association, joint venture or any other form of business or legal entity.

"Point(s) of Delivery" means the billing meters located at CUSTOMER’s Facilities. 

"Prime Rate" means the prime lending rate as may from time to time be published in the Wall Street Journal under "Money Rates" or a successor heading, provided that if more than one rate is published under such heading, the Prime Rate shall be the average of such rates so published.  

"PUCT" means the Public Utility Commission of Texas.

"Purchased Energy" means, in any Delivery Month, the Energy (expressed in MWh) delivered by REP to the Point(s) of Delivery to serve the CUSTOMER Load as metered by the TDSP serving the CUSTOMER and as determined by ERCOT or such distribution utility.  


"Receiving Party" has the meaning set forth in Article 14 hereof.

"Regulated Delivery Service Charges" means the following charges: TDSP Transmission Service Charges, TDSP Distribution Charges, TDSP System Benefit Fund Fees, TDSP Competitive Transition Charges, TDSP Excess Mitigation Credits, TDSP Securitized Transition Charges, TDSP Metering and Customer Charges, TDSP Municipal Franchise Fees and TDSP Nuclear Decommissioning Charges.

"Regulated Delivery Service Payment" has the meaning set forth in Section 4.1.6 hereof.

"Renewable Energy Surcharges" means the fees charged by REP to cover the costs associated with the compliance by REP with the renewable energy credits trading program described in Section 39.904 of the Public Utility Regulatory Act.

"REP’s Indemnitees" has the meaning set forth in Section 10.2 hereof.

"REP’s QSE" means Calpine Power Management, LP.

"Self-Provided Ancillary Services" has the meaning set forth in Sections 6.1.1 through 6.1.4, inclusive, of the ERCOT Protocols issued May 6, 2002.

"Self-Provided Ancillary Services Payment" has the meaning set forth in Section 4.1.3 hereof.

"Settlement Interval" means the time period for which a service provided by REP pursuant to this Agreement is deployed and settled in accordance with ERCOT Protocols.  For example the currently defined Settlement Interval for the Balancing Energy market service is fifteen (15) minutes.

"TDSP Tariff" has the meaning set forth in Section 6.1 hereof.

"Term" has the meaning set forth in Section 2.1 hereof.

“Termination Date” has the meaning set forth in Section 2.2 hereof.

"Termination Notice" has the meaning set forth in Section 2.1 hereof. 

"Termination Payment" has the meaning set forth in Article 9 hereof. 

"Transmission or Distribution Service Provider" or "TDSP" means a Person that owns or operates for compensation in Texas, equipment or facilities to transmit and/or distribute electricity, and whose rates for transmission service, distribution service, or both are set by a Governmental Authority.

"Transmission Losses" means losses associated with the transmission of Energy from REP’s resources to the Point(s) of Delivery as determined in accordance with the ERCOT Protocols.

"Transmission Service" means the transfer of capacity and Energy from points at which the resources used by REP to serve the CUSTOMER Load interconnect with the ERCOT transmission system to the Point(s) of Delivery, including wheeling over distribution facilities. 

"Unaccounted For Energy" means the difference between: (a) total metered load each Settlement Interval, adjusted for applicable Transmission Losses; and (b) total ERCOT System net generation.

1.2
Principles of Interpretation. TC "1.2
Principles of Interpretation." \f C \l "2"   Unless the context requires otherwise, any reference in this Agreement to any document shall mean such document and all schedules, exhibits, and attachments thereto as amended and in effect from time to time.  Unless otherwise stated, any reference in this Agreement to any Person shall include its permitted successors and assigns and, in the case of any Governmental Authority, any Person succeeding to its functions and capacities.  The words "hereof, "herein" and "hereunder" and words of similar import when used in this Agreement shall, unless otherwise expressly specified, refer to this Agreement as a whole and not to any particular provision of this Agreement.  The singular shall include the plural and the masculine shall include the feminine and neuter.  Whenever the term "including" is used herein in connection with a listing of items included within a prior reference, such listing shall be interpreted to be illustrative only, and shall not be interpreted as a limitation on or exclusive listing of the items included within the prior reference.


ARTICLE 2 TERM TC "ARTICLE 2 TERM" \f C \l "1" 
2.1
Effective Date and Termination Date. TC "2.1
Effective Date and Termination Date." \f C \l "2"   This Agreement shall begin on the Effective Date and shall terminate on ____________________, unless earlier terminated in accordance with the terms of this Agreement ("Term").  REP shall begin providing capacity and Energy on the later of (i) one (1) minute before 12:01 a.m. (CPT) on _________, 200_, (ii) when ERCOT has switched CUSTOMER to REP or (iii) such later date as mandated by Law ("Initial Delivery Date").  

REP shall submit a valid switch request to ERCOT for all Facilities for which such request is required on the first day after the Effective Date when ERCOT accepts such switch requests.  If CUSTOMER so requests, REP shall obtain an out-of-cycle meter read from the TDSP in order to accomplish a timely switch.  The foregoing notwithstanding, if ERCOT fails to switch CUSTOMER to REP due to no fault of REP, on or before __________________, either Party may terminate this Agreement, upon thirty (30) Days prior written notice ("Termination Notice"), without further liability, unless the Parties otherwise agree.  The foregoing notwithstanding, if ERCOT switches CUSTOMER to REP during the fifteen (15) Day period after the Termination Notice is given, the Termination Notice shall be void.

2.2
Termination Procedure.  If, on or before, twenty (20) Days prior to the Termination Date (“Termination Date”), Customer has not executed a new agreement with REP or has not notified REP in writing that it will not renew the Agreement with REP, REP shall, at its election, notify Customer in writing that it will either (i) initiate the procedure for default customer service in accordance with Section 15.1 of the ERCOT Protocols to become effective on the Termination Date (“Drop Procedure”) or (ii) continue to provide service hereunder (“Evergreen Period”).  If REP elects to continue to provide service hereunder, Customer shall pay REP for capacity and energy, delivered during the Evergreen Period, the sum of (i) the product of the Purchased Energy times the Market Clearing Price for Energy plus 30%  (ii) the Regulated Delivery Service Payment (iii) the Self-Provided Ancillary Services Payment (iv) the ERCOT-Provided Ancillary Services Payment and (v) the Other Charges Payment.  REP shall have the right, upon written notice to CUSTOMER, to initiate the Drop Procedure at any time during the Evergreen Period.  CUSTOMER shall also have the right to terminate service from REP after notifying REP in writing that it elects to terminate service effective on the date of the switch of the CUSTOMER to a new retail service provider.

2.3
Good Faith Efforts. TC "2.2
Good Faith Efforts." \f C \l "2"   REP and CUSTOMER will each diligently and in good faith take all appropriate steps to obtain the necessary permits and approvals and to enter into the necessary agreements to fulfill their respective obligations under this Agreement.  If a permit or Governmental Authority approval is issued subject to certain conditions, the Parties shall negotiate in good faith to amend this Agreement as necessary to comply with those conditions, without materially changing the overall economic benefit to each Party under this Agreement. 


ARTICLE 3  PURCHASE AND SALE TC "ARTICLE 3  PURCHASE AND SALE" \f C \l "1" 
3.1
General. TC "3.1
General." \f C \l "2"  REP shall provide or cause to be provided All Requirements Service for the CUSTOMER Load for the Term of this Agreement without interruption or curtailment, unless otherwise excused by Force Majeure or the Default of CUSTOMER. In order to provide All Requirements Service, REP shall comply with all applicable rules and regulations including those set forth by ERCOT and the PUCT.  CUSTOMER shall purchase all of CUSTOMER’s All Requirements Service at its Facilities from the REP unless otherwise excused by the Default of REP. Nothing in the preceding sentence shall be construed to require CUSTOMER to take any minimum quantity of Energy.

3.2
Delivery Obligations. TC "3.2
Delivery Obligations." \f C \l "2"   REP shall be required to deliver to CUSTOMER Energy quantities equal to CUSTOMER’s actual load.  In order to assist REP in forecasting CUSTOMER’s actual load, CUSTOMER shall provide to REP its monthly forecasts no later than five (5) Business Days before the beginning of each Delivery Month.  The foregoing notwithstanding, the monthly forecast shall not be binding on CUSTOMER and REP shall follow the CUSTOMER Load, regardless of CUSTOMER’s Forecasted Load.

3.3
Electric Characteristics. TC "3.4
Electric Characteristics." \f C \l "2"   Energy provided hereunder shall be delivered to CUSTOMER at the Point(s) of Delivery in the form of single and three-phase, 60 hertz, alternating current.

3.4
Transmission Service. TC "4.2
Transmission Service." \f C \l "2"  REP shall arrange and be responsible for the costs of delivering capacity and Energy from the resources used by REP to the Point(s) of Delivery.  REP shall be responsible for arranging and Scheduling all Energy associated with all Transmission Losses and Unaccounted For Energy in connection with All Requirement Service provided by REP to CUSTOMER under this Agreement.

3.5
Title and Risk of Loss. TC "3.5
Title and Risk of Loss." \f C \l "2"   Title to and risk of loss of Purchased Energy and purchased capacity provided in accordance with this Agreement shall transfer from REP to CUSTOMER at the Point(s) of Delivery.  REP warrants that it will deliver Purchased Energy and purchased capacity free and clear of all liens, security interests, claims and encumbrances or any interest therein or thereto by any Person arising prior to the Point(s) of Delivery.

ARTICLE 4  PRICING TC "ARTICLE 7  PRICING" \f C \l "1" 
4.1
Monthly Payment Amount. TC "7.1
Monthly Payment Amount." \f C \l "2"   Commencing on the Initial Delivery Date, CUSTOMER shall pay the sum of the Capacity Payment, the Energy Payment, the Self-Provided Ancillary Services Payment, the ERCOT-Provided Ancillary Services Payment, the ERCOT Supply Charges Payment and the Regulated Delivery Service Payment for Energy delivered to CUSTOMER at the Point(s) of Delivery ("Monthly Payment Amount").

4.1.1 
Capacity Payment.  The capacity payment for each Delivery Month shall be equal to the product of (i) the capacity charge, as defined hereinafter, times (ii) the Peak Contract Capacity times 1,000 ("Capacity Payment").  The capacity charge for each Delivery Month shall equal _______/kW-Month (“Capacity Charge”). 

4.1.2
Energy Payment.  The Energy payment for each Delivery Month shall be equal to the product of the (i) Fuel Index times (ii) 7.5 MMBtu/MWh times (iii) the Purchased Energy ("Energy Payment").  If, in any Settlement Interval, CUSTOMER takes Energy in excess of the Energy associated with the Peak Contract Capacity ("Excess Energy"), CUSTOMER shall pay for the Excess Energy at the Balancing Energy Price.

4.1.3      Self Provided Ancillary Services Payment.   The payment for Self-Provided Ancillary Services shall equal the product of $______/MWh times the Purchased Energy ("Self-Provided Ancillary Services Payment").  

4.1.4
ERCOT-Provided Ancillary Services Payment.  The payment for ERCOT-Provided Ancillary Services shall equal the price charged by ERCOT to REP, on a pass-through basis without mark-up ("ERCOT-Provided Ancillary Services Payment").   

4.1.5
ERCOT Supply Charges Payment.   The payment for ERCOT Supply Charges shall equal the sum of (i) the product of the Energy Payment determined in accordance with Section 4.1.2 times four percent (4%) for all Energy delivered by REP to CUSTOMER for Transmission Losses and Unaccounted For Energy plus (ii) the product of  $0.20 per MWh times the Purchased Energy for the Delivery Month for Renewable Energy Surcharges plus (iii) Local Congestion Management charges and ERCOT ISO Funding Fees (as set by the PUCT) on a pass through basis without mark-up ("ERCOT Supply Charges Payment").  

4.1.6
Regulated Delivery Service Payment.  The payment for Regulated Delivery Service Charges shall equal the price charged to REP by the TDSP, on a pass-through basis without mark-up ("Regulated Delivery Service Payment").

4.1.7
New Services.   If ERCOT implements additional services for which it imposes additional charges ("New Market Delivery Service Charges"), or the TDSP imposes additional Regulated Delivery Service Charges, the Parties agree to negotiate in good faith regarding payment responsibility for the New Market Delivery Service Charges and the Regulated Delivery Service Charges.   


ARTICLE 5  BILLING AND PAYMENT TC “ARTICLE 8 BILLING AND PAYMENT” \f C \l “1” 
5.1
Invoice and Payment Schedules. TC “8.1
Invoice and Payment Schedules.” \f C \l “2”   No later than ten (10) Days after the end of each Delivery Month during the Term of this Agreement, REP shall submit monthly invoices for the Monthly Payment Amount due with respect to the prior Delivery Month.  The amount invoiced shall be paid by electronic wire transfer, on or before the twentieth (20th) Day of that Delivery Month ("Due Date").  If the Due Date falls on a weekend or a holiday, then CUSTOMER shall pay such amounts on the following Business Day.

Invoices by REP shall be considered delivered upon receipt by CUSTOMER.  Either Party shall notify the other of a change of address, financial institution, or account numbers, by written notice to the other Party.

5.2
Disputed Charges. TC “8.2
Disputed Charges.” \f C \l “2”   If CUSTOMER, in good faith, disputes any portion of any amount specified in a monthly invoice, it shall give written notice to REP of such dispute including the basis for disputing the invoiced amount(s) and, if appropriate, the calculations with respect to any errors or inaccuracies claimed within ten (10) Business Days of receipt of the billing statement.  If CUSTOMER complies with the foregoing, payment, if any, of the disputed amount shall not be required until the dispute is resolved.  The Parties shall use best efforts to resolve outstanding disputes regarding amounts on monthly invoices.  If the Parties are unable to resolve a billing dispute within sixty (60) Days of the Due Date, either Party may resolve a dispute regarding a monthly invoice through the Dispute Resolution Procedures pursuant to Article 12, after written notice of a dispute has been delivered to the other Party.  If any amount disputed by CUSTOMER is determined to be correct, CUSTOMER shall pay REP the disputed amount along with interest accrued at the Late Payment Rate until the date paid which shall occur no later than the third (3rd) Business Day after such determination.  If any amount disputed by CUSTOMER is found to be the error of REP, the REP shall credit CUSTOMER’s account in full and with interest at the Late Payment Rate no later than the next monthly billing following such determination.

5.3
Offsets. TC “8.3
Offsets.” \f C \l “2”   The Parties may offset amounts due each other; provided that if a Party disputes an offset amount, that Party shall give written notice to the other of such dispute including the reasons and calculations that provide the basis for disputing the offset amount.  Such notice shall be provided within ten (10) Business Days.  The Parties shall use best efforts to resolve disputes involving offset amounts.  Either Party may submit a dispute regarding an offset to arbitration pursuant to Article 12 within thirty (30) days after a written notice of a dispute has been delivered.

5.4
Audits. TC “8.4
Audits.” \f C \l “2”   Each Party has the right at its sole expense and during normal working hours and upon reasonable advance written notice, to examine copies of the relevant portions of the records of the other Party to the extent reasonably necessary to verify the accuracy of any invoice, charge or calculation made pursuant to this Agreement.  If any such examination reveals any inaccuracy in any invoice or calculation, the necessary adjustments in such invoice or calculation, the payment of any adjustment thereto and, if applicable, the reimbursement of reasonable costs incurred in connection with such examination, shall be paid, with interest at the Late Payment Rate calculated in accordance with Section 5.2, by the responsible Party within ten (10) Days after it receives an invoice or written notice from the other Party setting forth in reasonable detail the calculation of such adjustments and, if applicable, reasonable costs; provided, however, that no adjustment for any invoice or payment will be made unless the objection to the accuracy thereof was made within twenty-four (24) months after the date of the invoice which is the subject of the dispute, and thereafter any objection shall be deemed waived.  Any dispute regarding the accuracy of an invoice, charge or calculation made pursuant to this Agreement shall be resolved in accordance with the Article 12.

ARTICLE 6  METERING TC “ARTICLE 9 METERING” \f C \l “1” 
6.1
Meter Reading. TC “9.1
Meter Reading.” \f C \l “2”   Meter reads shall be conducted in accordance with ERCOT Protocols and the PUCT’s approved Tariff for Retail Delivery Service or for Transmission or Distribution Service, as it may be amended (“TDSP Tariff”) serving the Facilities.  The foregoing notwithstanding, either Party may request a special meter reading at its own cost.  

6.2
Billing Meters and Associated Transformers. TC “9.2
Billing Meters and Associated Transformers.” \f C \l “2”   The TDSP will purchase, install, own, operate, and maintain the billing meters and associated transformers at the Point(s) of Delivery.  TDSP’s records of data collected from such meters shall be available in accordance with ERCOT Protocols and the TDSP Tariff.  If necessary for a specific installation, the billing meter and associated transformers may be installed at a location other than the Point(s) of Delivery, and the actual meter readings adjusted for losses to create the equivalent readings that would have been obtained if the billing meter and associated transformers were installed at the Point(s) of Delivery.  Such losses shall be determined in accordance with mutually agreeable formulas.  To the extent that other entity(ies) are separately served through a subtractive metering arrangement at the site, CUSTOMER’s billing consumption shall be determined net of consumption of any such other entity(ies).

6.3
Meter Tests. TC “9.3
Meter Tests.” \f C \l “2”   Each meter used hereunder shall, by comparison with accurate standards, be tested and calibrated by TDSP or its agent(s) in accordance with ERCOT Guides and the TDSP Tariff.  If a meter is found not registering accurately, it shall be restored to an accurate condition or an accurate meter shall be substituted.

6.4
Meter Accuracy. TC “9.4
Meter Accuracy.” \f C \l “2”   CUSTOMER and REP shall have the right to request that a special test of metering equipment be made at any time.  If any test made at REP’s request discloses that the metering equipment tested meets the standards articulated in the TDSP Tariff, REP shall bear the expense of the test.  The expense, if any, of all other such tests shall be borne by CUSTOMER or the TDSP.

6.5
Meter Adjustments. TC “9.5
Meter Adjustments.” \f C \l “2”   The results of all meter tests and calibrations shall be open to examination by both Parties.  Any meter tested and found to meet the standards articulated in the TDSP Tariff shall be considered to be accurate.  If, as a result of any test, any meter is found to register outside the foregoing standard, the readings of such meter previously taken shall be corrected according to the percentage of inaccuracy so found for the most recent one-half of the time period since the date the meter was last tested, provided, however, that the time period for which the meter readings are adjusted shall not exceed six months.  If any metering equipment fails to register, or if the meter registration is erratic, the power and energy delivered shall be determined first by reference to backup meters, if any.  If no backup meters exist, or if the backup meters are not accurate, the power and energy delivered shall be determined by mutual agreement of REP and CUSTOMER.


ARTICLE 7  FINANCIAL GUARANTY TC “ARTICLE 10  FINANCIAL GUARANTY” \f C \l “1” 

To secure its obligations hereunder, CUSTOMER shall, no later than five (5) Days prior to the date of first deliveries under this Agreement, deliver to REP a Guaranty in an amount of not less than _______________ ($____________), in a form substantially similar as the one attached in Exhibit A ("Guaranty").  


CUSTOMER shall cause the Guaranty to be maintained throughout the Term of this Agreement in accordance with the terms of this Agreement.
ARTICLE 8  DEFAULT TC “ARTICLE 11  DEFAULT” \f C \l “1” 
8.1
Default. TC “11.1
Default.” \f C \l “2”   Except as otherwise excused under this Agreement, the occurrence of any of the following shall constitute an event of default ("Default"):

8.1.1
REP fails to provide All Requirements Service as required hereunder or CUSTOMER fails to take All Requirements Service from REP, 

8.1.2
Except for disputed charges as set forth in Section 5.2, CUSTOMER fails to pay any amounts due hereunder, which failure continues for a period of five (5) Business Days after the date on which written notice of Default is received by CUSTOMER, 

8.1.3
Either Party breaches any material contractual obligation under this Agreement and such breach continues for a period of thirty (30) Days after the date on which written notice thereof is received by the defaulting Party, or

8.1.4
Either Party and/or Calpine Corporation and/or CUSTOMER parent becomes the subject of a Bankruptcy Proceeding.

8.2
Cumulative Remedies. TC “11.3
Cumulative Remedies.” \f C \l “2”   All rights, options and remedies of the Parties contained in this Agreement shall be construed and held to be cumulative, and, no one of them shall be exclusive of the other.  Unless otherwise limited by the terms of this Agreement, the Parties shall have the right to pursue any one or all of their remedies, including but not limited to:

8.2.1
The non-defaulting Party may suspend performance of its obligations under this Agreement until the Default has been cured in accordance with the terms of this Agreement;

8.2.2      The non-defaulting Party may immediately terminate this Agreement upon written notice to the defaulting Party; or

8.2.3
The non-defaulting Party may exercise any other remedy available at Law or in equity.
8.3
No Waiver in Event of Default. TC “11.4
No Waiver in Event of Default.” \f C \l “2”   Pursuit by either Party of any remedy for Default pursuant to Section 8.1 of this Agreement shall not constitute a forfeiture or waiver of any amount due by the defaulting Party or of any damages occurring by reason of the violation of any terms, provisions, or conditions of this Agreement.  No waiver of any Default or breach of this Agreement shall be deemed or construed to constitute a waiver of any other violation or breach of any of the terms, provisions, or conditions of this Agreement.  Forbearance to enforce one or more of the remedies available upon the occurrence of an event of Default shall not constitute a waiver of that or any subsequent Default or breach.

ARTICLE 9 EARLY TERMINATION TC “ARTICLE 12 EARLY TERMINATION” \f C \l “1” 
If an event of Default occurs, the non‑defaulting Party may (i) establish a date ("Early Termination Date") on which this Agreement shall terminate by providing written notice to the defaulting Party and (ii) withhold any payments due in respect of this Agreement; provided, however, upon the occurrence of any event of Default listed in Section 8.1.4 as it may apply to any Party, this Agreement shall automatically terminate, without notice, and without any other action by either Party as if an Early Termination Date had been declared immediately prior to such event.  If an Early Termination Date has been designated, the non‑defaulting Party shall in good faith calculate its Gains or Losses and Costs resulting from the termination of this Agreement.  The Gains, Losses and Costs shall be determined by comparing the value of the remaining Term, contract quantity and contract price under this Agreement had it not been terminated to the equivalent quantities and relevant market prices for the remaining Term either quoted by a bona fide third‑party or which are reasonably expected to be available in the market under a replacement contract for this Agreement.  To ascertain the market prices of a replacement contract, the non‑defaulting Party may consider, among other valuations, any or all of the settlement prices of NYMEX electricity futures contracts, quotations from leading dealers in Energy contracts and other bona fide third party offers, all adjusted for the length of the remaining Term and differences in transmission costs.  It is expressly agreed that a Party shall not be required to enter into a replacement transaction in order to determine the Termination Payment (as hereafter defined).  The non‑defaulting Party shall aggregate such Gains, Losses and Costs with respect to this Agreement into a single net amount ("Termination Payment").  If the non‑defaulting Party’s aggregate Losses and Costs exceed its aggregate Gains, the defaulting Party shall, within fifteen (15) Business Days of receipt of such notice, pay the net amount to the non‑defaulting Party, which amount shall bear interest at the Late Payment Rate from the Early Termination Date until paid.  If the non‑defaulting Party’s aggregate Gains exceed its aggregate Losses and Costs, if any, resulting from the termination of this Agreement, the amount of the Termination Payment shall be zero.

ARTICLE 10  INDEMNIFICATION TC “ARTICLE 13 INDEMNIFICATION” \f C \l “1” 
10.1
REP Indemnification. TC “13.1
REP Indemnification.” \f C \l “2”   To the extent permitted by Law, REP hereby agrees to indemnify, defend and hold harmless CUSTOMER, its agents, servants, partners, officers, directors, Affiliates, and employees (collectively, "CUSTOMER’s Indemnitees") of each, from and against any and all Indemnified Losses, relating to power delivered under this Agreement before or at such time as the power has been delivered to CUSTOMER at the Point(s) of Delivery, except to the extent caused by the fraud, negligence or the willful misconduct or breach of obligation under this Agreement of CUSTOMER’s Indemnitees.  Provided further, that REP shall be promptly notified in writing of any such Indemnified Losses claimed against any such CUSTOMER’s Indemnitees and shall be permitted to manage at its cost and expense a defense against or negotiate a settlement (other than any settlement involving criminal liability or admission of guilt or responsibility by such CUSTOMER’s Indemnitees) of such Indemnified Losses through counsel reasonably acceptable to CUSTOMER.  CUSTOMER shall provide, and shall cause CUSTOMER’s Indemnitees to provide, at REP expense, such cooperation as REP may reasonably request in connection with its defense or settlement of the Indemnified Losses against such CUSTOMER’s Indemnitees.


10.2
CUSTOMER Indemnification. TC “13.2
CUSTOMER Indemnification.” \f C \l “2”    To the extent permitted by Law, CUSTOMER hereby agrees to indemnify, defend and hold harmless REP, its agents, servants, partners, officers, directors, Affiliates and employees (collectively, "REP’s Indemnitees") of each, from and against any and all Indemnified Losses relating to power delivered under this Agreement after such power has been delivered to CUSTOMER at the Point(s) of Delivery, except to the extent caused by the fraud, negligence or the willful misconduct or breach of obligation under this Agreement of REP’s Indemnitees and provided that CUSTOMER shall be promptly notified in writing of any such Indemnified Losses claimed against any such REP’s Indemnitees and shall be permitted to manage at its cost and expense a defense against or negotiate a settlement (other than any settlement involving criminal liability or admission of guilt or responsibility by such REP’s Indemnitees) of such Indemnified Losses through counsel reasonably acceptable to REP.  REP shall provide, and shall cause REP’s Indemnitees to provide, at CUSTOMER’s expense such cooperation as CUSTOMER may reasonably request in connection with its defense or settlement of the Indemnified Losses against such REP’s Indemnitees.

10.3
Contributory Negligence. TC “13.3
Contributory Negligence.” \f C \l “2”   If, due to joint, concurring, comparative or contributory fault, negligence, or willful misconduct of the Parties or their indemnitees, either Party incurs any indemnifiable costs arising out of any Indemnified Losses, such indemnifiable costs shall be allocated between REP and CUSTOMER in proportion to their respective degrees or fault, negligence, or willful misconduct contributing to such Indemnified Losses, as applicable.

10.4
Limitation of Remedies, Liability and Damages. TC “13.4
Limitation of Remedies, Liability and Damages.” \f C \l “2”   EACH PARTY’S LIABILITY TO THE OTHER PARTY SHALL BE LIMITED TO DIRECT DAMAGES.  NEITHER PARTY SHALL BE LIABLE TO THE OTHER PARTY FOR ANY CONSEQUENTIAL, INCIDENTAL, PUNITIVE, EXEMPLARY OR INDIRECT DAMAGES, LOST PROFITS, OR OTHER BUSINESS INTERRUPTION DAMAGES.  IT IS THE INTENT OF THE PARTIES THAT THE LIMITATIONS HEREIN IMPOSED ON REMEDIES AND THE MEASURE OF DAMAGES BE WITHOUT REGARD TO THE CAUSE OR CAUSES RELATED THERETO, INCLUDING THE NEGLIGENCE OF ANY PARTY, WHETHER SUCH NEGLIGENCE BE SOLE, JOINT, OR CONCURRENT, OR ACTIVE OR PASSIVE.  TO THE EXTENT ANY DAMAGES REQUIRED TO BE PAID HEREUNDER ARE LIQUIDATED, THE PARTIES ACKNOWLEDGE THAT THE DAMAGES ARE DIFFICULT OR IMPOSSIBLE TO DETERMINE, OTHERWISE OBTAINING AN ADEQUATE REMEDY IS INCONVENIENT AND THE LIQUIDATED DAMAGES CONSTITUTE A REASONABLE APPROXIMATION OF THE HARM OR LOSS.  

ARTICLE 11  FORCE MAJEURE TC “ARTICLE 14  FORCE MAJEURE” \f C \l “1” 
If either Party is rendered unable by Force Majeure to carry out, in whole or in part, its obligations under this Agreement and such Party gives notice and full details of the event to the other Party as soon as practicable after the occurrence of the event, then during the pendency of such Force Majeure but for no longer period, the obligations of the Party affected by the event (other than the obligation to make payments then due or becoming due with respect to performance prior to the event) shall be suspended to the extent required; provided, however, CUSTOMER shall be obligated to pay the Capacity Payment under this Agreement if the Force Majeure is declared by CUSTOMER.  The Party affected by the Force Majeure shall remedy the Force Majeure with all reasonable dispatch; provided, however, that an occurrence shall not be a Force Majeure unless Energy to be provided hereunder cannot be delivered or received at the Point(s) of Delivery, and further provided that this provision shall not require REP to deliver, or CUSTOMER to receive, Energy at points other than the Point(s) of Delivery.

ARTICLE 12  REPRESENTATIONS

Each Party represents and warrants to the other Party that:

12.1
Organization and Existence. With respect to REP and CUSTOMER, each is a company duly organized, validly existing and in good standing under the Laws of the jurisdiction of its organization and qualified to do business in the State of Texas.  

12.2
Power and Authority.  It has the full power and authority to execute and deliver this Agreement and to perform all its obligations hereunder.

12.3
Due Authorization.  The execution, delivery and performance of this Agreement and the performance of its obligations hereunder and the consummation of the transactions described herein have been duly authorized by all requisite action on its part.

12.4
Permits and Approvals.  With respect to REP and CUSTOMER, each has obtained all permits and approvals for the performance of its obligations hereunder.

12.5
    No Conflict.  Neither the execution and delivery of this Agreement, its compliance with the terms hereof, nor its fulfillment of any of the terms hereof conflicts with, results in a breach of or constitutes a Default under (i) any of the terms, conditions or provisions of its articles of association, charter, articles of incorporation, by-laws or other constituent documents, (ii) any federal, state or local Law, any order, rule or regulation of any governmental authority having jurisdiction over it or its properties or by which it is bound, or (iii) any agreement or instrument to which it is a party or by which any of its properties is bound or affected.  

12.6
    Execution, Delivery and Performance.  It has duly executed and delivered this Agreement and this Agreement constitutes its legal, valid and binding obligation, enforceable against it in accordance with its terms.


ARTICLE 13  NOTICES TC “ARTICLE 16  NOTICES” \f C \l “1” 
All notices and other communications required or permitted by this Agreement or by Law to be served upon or given to a Party by the other Party shall be deemed duly served and given when received after being delivered by hand or courier service or sent by confirmed facsimile or certified mail, return receipt requested, postage prepaid, to the following address. 

To REP:

Calpine PowerAmerica, LP

717 Texas Avenue, Suite 1000

Houston, Texas 77002

Attention:  ________________

Fax: (713) 830-8708

To CUSTOMER:

Attention: 





Fax: 







Notices sent by confirmed facsimile to the addresses indicated above shall be deemed given on the date of confirmation of receipt of such facsimile, provided said notice is confirmed by any other means provided herein above and such confirmation is sent within one Business Day thereafter (or, in the case of hand or courier service delivery, received within three Business Days thereafter).  Each Party may change its address for the purposes of this Article 13 by giving notice of change to the other Party in the manner provided in this Article 13.

ARTICLE 14  CONFIDENTIALITY TC “ARTICLE 17 CONFIDENTIALITY” \f C \l "1" 

14.1
Confidential Information. Any Confidential Information of a Party ("Disclosing Party") which is disclosed to or otherwise received or obtained by the other Party ("Receiving Party") incident to this Agreement shall be held, in confidence, and the Receiving Party shall not publish or otherwise disclose any Confidential Information to any Person for any reason or purpose whatsoever, or use any Confidential Information for its own purposes or for the benefit of any Person, without the prior written approval of the Disclosing Party, which approval shall not be unreasonably withheld.  Without limiting the generality of the foregoing, each Party shall observe the same safeguards and precautions with regard to Confidential Information, which such Party observes with respect to its own information of the same or similar kind.

14.2
Associated Parties.  Each Party agrees that it will make available Confidential Information received from the other Party to its own Associated Parties only on a need-to-know basis, and that all Persons to whom such Confidential Information is made available will be made aware of the confidential nature of such Confidential Information, and will be required to agree to hold such Confidential Information in confidence under terms substantially identical to the terms hereof.   Notwithstanding the foregoing, a Receiving Party may provide any Confidential Information to any Governmental Authority having jurisdiction over or asserting a right to obtain such information, provided that (i) such Governmental Authority orders such Confidential Information be provided, and (ii) the Receiving Party promptly advises the Disclosing Party of any request for such information by such Governmental Authority and cooperates in giving the Disclosing Party an opportunity to present objections, requests for limitation, and/or requests for confidentiality or other restrictions on disclosure or access, to such Governmental Authority.

14.3
Remedies.  In the event of a breach or threatened breach of the provisions of Section 14.1 by any Receiving Party, the Disclosing Party shall be entitled to an injunction restraining such Party from such breach.  Nothing contained herein shall be construed as prohibiting the Disclosing Party from pursuing any other remedies available at law or equity for such breach or threatened breach of this Agreement.

14.4
Term.  The obligation to retain information in confidence shall continue in full force and effect during the Term, notwithstanding the early expiration or termination of this Agreement, with respect to any information obtained by any Party prior to such termination.

14.5
Exclusions.  Confidential Information shall exclude information falling into any of the following categories:

i.
Information that, at the time of disclosure hereunder, is in the public domain, other than information that entered the public domain by breach of this or any other agreement, or in violation of any Law;

ii.
Information that, after disclosure hereunder, enters the public domain, other than information that entered the public domain by breach of this or any other agreement, or in violation of any Law;

iii.
Information, other than that obtained from third parties, that prior to disclosure hereunder, was already in the recipient’s possession, either without limitation on disclosure to others or subsequently becoming free of such limitation;

iv.
Information obtained by the recipient from a third party having an independent right to disclose the information; or

v. Information that is available through independent research without use of or access to the Confidential Information.

ARTICLE 15  DISPUTE RESOLUTION TC "ARTICLE 18 DISPUTE RESOLUTION" \f C \l "1" 
15.1 
Senior Officers. TC "18.1 
Senior Officers." \f C \l "2"   Each of REP and CUSTOMER shall designate in writing to the other Party a representative who shall be authorized to resolve any dispute arising under this Agreement in an equitable manner and, unless otherwise expressly provided herein, to exercise the authority of such Party to make decisions by mutual agreement.

The Parties agree (i) to attempt to resolve all disputes arising hereunder promptly, equitably and in a good faith manner within thirty (30) days of such dispute arising: and (ii) to provide each other with reasonable access during normal business hours to any and all non-privileged records, information and data pertaining to any such dispute.

15.2
Arbitration. TC "18.2
Arbitration." \f C \l "2"   After the expiration of the thirty (30) Day period described in Section 15.1, either Party may submit any disputes arising under this Agreement, which cannot be resolved by the Parties to binding arbitration pursuant to the rules of the American Arbitration Association ("AAA").  The process shall be initiated by either Party delivering to the other a written notice requesting arbitration, with the other Party to respond to such request within ten (10) Business Days.  The Parties shall select a single arbitrator with knowledge of and over five (5) years of professional experience in connection with similar transactions and who has not previously been employed or retained by either Party and who does not have a direct or indirect interest in either Party or the subject matter of the arbitration. Such arbitrator shall be mutually agreed by the Parties within thirty (30) Days after written notice from either Party requesting arbitration, or failing agreement, shall be selected under the expedited rules of the AAA.  Such arbitration shall be held in alternating locations of the home offices of the Parties, commencing with initiating Party’s home office, or in any other mutually agreed upon location.  The rules of the AAA shall apply to the extent not inconsistent with 
the rules herein specified.  The arbitration shall be conducted according to the following procedures: (a) The arbitration hearing shall commence no later than thirty (30) Days after the selection of the arbitrator, (b) not later than seven (7) Days prior to the hearing date set by the arbitrator each Party shall submit a brief detailing its factual and legal position and a final offer for settlement of the dispute including a dollar amount, if appropriate, (c) the hearing shall be conducted on a confidential basis without continuance or adjournment, (d) the arbitrator shall be limited to selecting only one of the two offers or, if applicable, one of the dollar amounts submitted by the Parties, (e) each Party shall divide equally the cost of the arbitrator and the hearing and each Party shall be responsible for its own expenses and those of its counsel and representatives, and (f) evidence concerning the financial position of the Parties, any offer made or the details of any negotiation prior to arbitration and the cost to the Parties of their representatives and counsel shall not be permissible.  The award of the arbitrator shall be made no later than thirty (30) Days after the date of closing of the hearing, or if oral hearings have been waived, after the date of transmitting the final statements and proof to the arbitrator; provided, however, that in no event shall any award be made later than one hundred and twenty (120) Days after the date of the original demand for arbitration hereunder.  The arbitrator shall be required to render a reasoned decision accompanying any award.  The decision of the arbitrator shall be final and binding on the Parties, enforceable in any state court, and shall not be appealed by either Party.

Notwithstanding anything to the contrary contained herein, and regardless of any procedures or rules of the AAA, it is expressly agreed that the following shall apply and control over any other provision in this Article 15:

i.
The arbitrator shall have no authority to award punitive damages or attorneys' fees.

ii. 
The Parties may, by written agreement signed by both Parties, alter any time deadline, location(s) for meeting(s), or procedure outlined in this Section 15.2 or in the AAA rules.

iii. Time is of the essence for purposes of the provisions of this Section 15.2.

iv.
Either Party may seek a restraining order, temporary injunction, or other provisional judicial relief if the Party in its sole judgment believes that such action is necessary to avoid irreparable injury or to preserve the status quo. The Parties will continue to participate in good faith in the procedures despite any request for provisional relief.


ARTICLE 16 ASSIGNMENT TC "ARTICLE 19 ASSIGNMENT" \f C \l "1" 
Neither Party may assign this Agreement without the other Party’s prior written consent, which shall not be unreasonably withheld or delayed; provided, however, that such consent shall not be required with respect to an assignment by a Party to an Affiliate thereof that obligates itself in writing to the non-assigning Party to perform each and every obligation of the assigning Party, including the maintenance of a Guaranty as required under Article 8; and provided further, that a condition precedent to any such assignment, as it applies to CUSTOMER, shall be the receipt by REP of a written acknowledgement, in form and substance acceptable to it, that the Guaranty to which REP is the beneficiary  and other financial assurances  will remain in full force and effect after such assignment.  Subject to the foregoing, this Agreement shall be binding upon, inure to the benefit of, and be enforceable by the Parties and their respective successors and permitted assigns.

ARTICLE 17  TAXES TC "ARTICLE 20 TAXES" \f C \l "1" 
REP shall pay all federal, state and local income taxes based upon or measured by its net income and all franchise taxes based upon or measured by its general corporate right to transact business.  CUSTOMER shall be liable for all state and local transaction taxes (i.e. excise, sales & use, gross receipts and utility taxes) arising from the purchase of All Requirements Service by CUSTOMER.  Nothing in this Agreement shall require CUSTOMER to pay taxes for which it is exempt under Law.  If requested, CUSTOMER shall provide REP with a valid Texas Sales Tax Exemption Certificate and any other required exemption or resale certificate to the extent applicable.

ARTICLE 18  MISCELLANEOUS TC "ARTICLE 21 MISCELLANEOUS" \f C \l "1" 
18.1
Applicable Law. TC "21.1
Applicable Law." \f C \l "2"   This Agreement is governed by and is intended to be construed under the Laws of the State of Texas excluding any conflict of laws rules.

18.2
Counterparts. TC "21.2
Counterparts." \f C \l "2"   This Agreement may be executed in more than one counterpart, each of which shall be deemed to be an original, but all of which together shall constitute one and the same document.

18.3
Waiver. TC "21.3.
Waiver." \f C \l "2"   No waiver of any breach of the terms of this Agreement shall be effective unless such waiver is in writing and signed by the Party against whom such waiver is claimed.  No waiver of any breach shall be deemed to be a waiver of any subsequent breach.

18.4
Nature of Obligations. TC "21.4
Nature of Obligations." \f C \l "2"   The requirements and provisions of this Agreement shall not be construed as creating an association, trust, partnership, or joint venture, or as imposing a trust or partnership duty, obligation, or liability on either Party, or as creating any relationship between the Parties other than that of independent contractors for the sale and purchase of electric Energy.  Nothing in this Agreement nor any action taken hereunder shall be construed as creating any duty, liability, or standard of care to any person not a Party to this Agreement.

18.5
Modification. TC "21.5
Modification." \f C \l "2"   The provisions of this Agreement, including any exhibits, may only be modified by written agreement duly executed by each Party.

18.6
Severability. TC "21.6
Severability." \f C \l "2"   If any provision of this Agreement shall be determined to be unenforceable, void or otherwise contrary to Law, such condition shall in no manner operate to render any other provision of this Agreement unenforceable, void or contrary to Law, and this Agreement shall continue in force in accordance with the remaining terms and provisions hereof, unless such condition invalidates the purpose or intent of this Agreement.  In the event that any of the provisions, or portions or applications thereof, of this Agreement are held unenforceable or invalid by any court of competent jurisdiction, REP and CUSTOMER shall negotiate in good faith to attempt to implement an equitable adjustment in the provisions of this Agreement with a view toward effecting the purposes of this Agreement by replacing the provision that is unenforceable, void, or contrary to Law with a valid provision the economic effect of which comes as close as possible to that of the provision that has been found to be unenforceable, void, or contrary to Law.

18.7
Entirety. TC "21.7
Entirety." \f C \l "2"   This Agreement supersedes all prior agreements and understandings between the Parties with respect to the subject matter hereof and sets forth the entire agreement between the Parties with respect to the provision of All Requirements Service to CUSTOMER by REP.  To the extent lawful, the relationship of the Parties among themselves shall be governed by the provisions of this Agreement.  Provisions of this Agreement shall be construed as a whole according to their common meaning, and not strictly for or against either Party.

18.8
Captions, Titles and Headings. TC "21.8
Captions, Titles and Headings." \f C \l "2"   Captions, titles and headings used in this Agreement are for ease of reference only and do not constitute a part of this Agreement.

18.9
Further Assurances. TC "21.9
Further Assurances." \f C \l "2"   Each Party shall, upon the reasonable written request of the other Party, execute and deliver instruments and documents as shall be necessary for that Party to perform its obligations hereunder.

18.10
Survival. TC "21.10
Survival." \f C \l "2"   The confidentiality provisions, indemnities, releases from liability, limitations on liability or damages and dispute resolution provisions expressed in this Agreement shall, unless otherwise provided herein, survive without limitation the termination, cancellation or expiration of this Agreement, and shall apply whether in contract, equity, tort or otherwise.  Notwithstanding the foregoing, the statute of limitations for bringing any action with respect to this Agreement or either Party’s performance hereunder is not extended by the provisions of this Section.

18.11
Change-in-Law. TC "21.13
Change in Law." \f C \l "2"   In the event there is a change in either Federal or State Law including judicial interpretation, regulation, or administrative determination, that renders performance under this Agreement by either Party illegal, the Parties obligations hereunder shall terminate upon the earlier of: (i) thirty (30) Days after both Parties have notice of such Change-in-Law, or (ii) such change has become binding upon the Party for whom performance has become illegal.  

IN WITNESS WHEREOF, the Parties have caused this Agreement to be executed in their respective names by their duly authorized officers.

CALPINE POWERAMERICA, LP
COUNTERPARTY

by its general partner,

Calpine PowerAmerica, Inc.

By: 


By: 





Name: 




    

Name:  






Title: 




    

Title:  





EXHIBIT A

CUSTOMER GUARANTY


This GUARANTY dated as of ______________, 20___ is made by ____________________, a __________ corporation (“Guarantor”), for the benefit of Calpine PowerAmerica, LP (“CPA”), a Delaware corporation, (individually “Party” and collectively “Parties”).  


WHEREAS, CPA and ____________________________, a ________ corporation (“Customer”), have entered into an Energy Purchase and Sale Agreement dated _______, 20__ providing for the delivery and purchase of power and certain ancillary services as and to the extent provided therein (“Agreement”);  


NOW, THEREFORE, as an inducement to CPA to enter into the Agreement with Customer, Guarantor agrees as follows:


1.
Guaranty.  Guarantor irrevocably and unconditionally guaranties to CPA the prompt and complete payment when due, by acceleration or otherwise, of all amounts payable by Guarantor under the Agreement and any amendments thereto, including those amounts which survive the termination of the Agreement (each an “Obligation”) commencing on the Effective Date (as such term is defined in the Agreement and terminating (“Termination Date”) on the date when all Obligations have been paid; provided, however, that the aggregate liability of Guarantor under this Guaranty, at any time, shall not exceed U.S. $_____________, which amount shall be adjusted by Guarantor, after consultation with CPA, pursuant to a termination or transfer or assignment permitted under paragraph 3.  This is a guaranty of payment and not of collection.  If Customer fails to pay any Obligation for any reason, Guarantor will pay or cause to be paid such Obligation directly for CPA’s benefit promptly upon CPA’s demand therefor and without CPA having to make prior demand on Customer; provided CPA shall have first provided prior written notice of ten (10) days to Customer.  All payments hereunder shall be made without reduction, whether by offset, payment in escrow, or otherwise, except to the extent of any defenses to payment or performance which Customer may have under the Agreement.  Guarantor is liable for, and hereby indemnifies CPA for CPA’s reasonable costs and expenses, including, but not limited to, reasonable attorneys’ fees, reasonable costs and disbursements, incurred in any effort to collect or enforce any of the obligations under this Guaranty, whether or not any lawsuit is filed.  Notwithstanding anything to the contrary herein, this Guaranty shall continue to be effective or reinstated, as the case may be, if at any time payment of the Obligations, or any part thereof, is rescinded or must otherwise be returned by CPA upon the insolvency, bankruptcy or reorganization of Customer or otherwise, all as though the payment of such Obligations had not been made.


2.
Guarantor’s Obligation.  Subject to paragraph 3, Guarantor’s obligations under this Guaranty are absolute and unconditional, shall remain in force until all Obligations have been paid and shall not be released or discharged for any reason whatsoever prior to such payment, including without limitation:

(i) the extension of time for payment or performance of any Obligation or the amendment, extension or renewal of the Agreement or any Obligation, except that Guarantor shall have the benefit of any such extension, amendment or renewal granted by CPA to the same extent as Customer (e.g., if Customer’s time for payment of an Obligation has been extended, Guarantor shall have no obligation under this Guaranty to make payment of such Obligation until such time as Customer is required under the extension to make payment);

(ii) any delay or failure by CPA to enforce or exercise any right or remedy under the Agreement, or waiver by CPA of any such right or remedy;

(iii) any transfer, assignment or mortgaging by CPA of any interest in the Agreement or this Guaranty;

(iv) the voluntary or involuntary liquidation, dissolution, sale or other disposition of all or substantially all the assets and liabilities, or the voluntary or involuntary receivership, insolvency, bankruptcy, assignment for the benefit of creditors, reorganization or other similar proceeding affecting Customer, or the disaffirmance of the Agreement in any such proceeding;

(v) any merger, consolidation or other reorganization to which Customer, Guarantor or any related entity is a party, or any direct or indirect sale or disposition of Guarantor’s or Customer’s assets or Guarantor’s direct or indirect ownership interest in Customer; or

(vi) the existence, validity, enforceability, perfection, release, or extent of any collateral for such Obligations.  CPA shall not be obligated to file any claim relating to the Obligations owing to it in the event that Customer becomes subject to a bankruptcy, reorganization, or a similar proceeding, and the failure of CPA to so file shall not affect Guarantor’s obligations hereunder.  


3.
Release and Assignment.  Upon the transfer or assignment by Customer of the Agreement or any rights thereunder under Article 18 of the Agreement or the termination of the Agreement or any rights thereunder, Guarantor’s obligations under this Guaranty shall be released and discharged with respect to the Agreement or rights thereunder, provided that, with respect to any transfer or assignment, CPA shall have consented to such transfer or assignment, which consent shall not be unreasonably withheld or delayed.  CPA hereby agrees to enter into an agreement to evidence, or otherwise provide adequate assurance of, any such release or discharge.  Subject to the foregoing sentences, Guarantor may not assign this Guaranty or its obligations thereunder without prior written consent of CPA, which consent shall not be unreasonably withheld or delayed.


4.
Waivers by Guarantor.  Except as expressly provided elsewhere in this Guaranty, Guarantor waives notice of the acceptance of this Guaranty, demand or presentment for payment to Customer or the making of any protest, notice of the amount of the Obligations outstanding at any time, notice of failure to perform on the part of Customer, notice of any amendment, modification or waiver of or under the Agreement, and all other notices or demands not specified hereunder.


5.
Representations and Warranties.  Guarantor hereby represents and warrants that it has all necessary and appropriate powers and authority to execute and perform under this Guaranty and that such Guaranty constitutes its legal, valid and binding obligations enforceable against it in accordance with its terms (except as enforceability may be limited by bankruptcy, insolvency, moratorium and other similar Laws affecting enforcement of creditors’ rights in general principles of equity).


6.
Notices.  All notices and other communications required or permitted by this Agreement or by Law to be served upon or given to a Party by the other Party shall be deemed duly served and given when received after being delivered by hand or courier service or sent by confirmed facsimile or certified mail, return receipt requested, postage prepaid, to the following address. 

To Guarantor:

Attention: 





To [___________________]:

Attention: 





Notices sent by confirmed facsimile to the addresses indicated above shall be deemed given on the date of confirmation of receipt of such facsimile, provided said notice is confirmed by any other means provided herein above and such confirmation is sent within one business day thereafter (or, in the case of hand or courier service delivery, received within three business days thereafter).  Each Party may change its address for the purposes of this paragraph 6 by giving notice of change to the other Party in the manner provided in this paragraph 6.


7.  
Successors.   This Guaranty shall be binding upon and shall inure to the benefit of the Parties hereto and their respective successors and assigns.


8.  
Severability.  If any provision of this Guaranty is held for any reason to be invalid or unenforceable, the invalidity or unenforceability of such provision shall not affect any of the remaining provisions of this Guaranty, and this Guaranty shall be enforced as if such invalid and unenforceable provision had not been contained herein.


9.
Miscellaneous.  No provision of this Guaranty may be amended or waived except by a written instrument executed by Guarantor and CPA.  This Guaranty shall not be deemed to benefit any person except Customer and CPA.  This Guaranty shall be governed by the Laws of the State of California, excluding conflict of laws rules.  


IN WITNESS WHEREOF, Guarantor has executed this Guaranty as of the date first above written.

[  GUARANTOR’S NAME   ]

By:






Name:




 

Title:




 

Date:
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