TO:
NAESB, including the NAESB WGQ Contracts Subcommittee 
FROM:

Marcia Greenblatt, Societe Generale Energy Corp.
RE:

NAESB Proposed Revisions to the 2006 NAESB
Societe Generale Energy Corp. is responding to NAESB’s request for proposed changes to the 2006 NAESB template that are commonly adopted by negotiating users.  Societe Generale Energy Corp. is a successor to certain assets of Sempra Energy Trading LLC, a long time major participant in the physical gas markets.  

We understand that the primary goal of this project is to make the NAESB so comprehensive that users would not need to modify it.  Based on the experience with the 2006 NAESB, we are confident that a if NAESB releases a new version of its agreement, the users will continue to modify it.  Yet, while NAESB’s goal of a truly standard agreement is unlikely to be achieved, releasing a new version would impose substantial costs and risks to the users of the NAESB agreement.  Accordingly, we respectfully request that NAESB not move forward on this project.  

As a general matter, the modifications that we and our counterparties customarily make to the NAESB, address issues and concerns specific to the parties to that particular agreement.  While our own special provisions do include some of the same provisions that were proposed in the “Special Provisions Matrix,” we believe that few of the modifications are so commonly adopted on an industry-wide basis for it to be worthwhile to revise the NAESB.  More noteworthy is that many of the provisions in the matrix are either simply controversial, and which we (and we presume many other users) would strenuously object to, or are not common.  We believe that this matrix itself clearly demonstrates that different users have differing positions on specific matters, and that no agreement will suit all users.  As such, even if NAESB releases a 2011 version, users will continue to modify the agreement to suit their current or evolving specific needs, just as happened after the 2006 NAESB was released.  Moreover, nothing has happened recently in the industry or otherwise that would justify replacing the 2006 NAESB.

We also are convinced that a 2011 version of the NAESB will not replace either the 2002 or the 2006 versions.  Implementing a new form of agreement is time-consuming and expensive.  Not only do the users of the NAESB need to dedicate time participating on this committee so that unacceptable provisions are not included, they must then spend time reviewing the new agreement, coordinating with multiple internal departments to determine their positions to the new provisions, and drafting new special provisions.  Finally, the internal staff (including, attorneys, contract administrators, traders/marketers, back/mid office and credit personnel) needs to be retrained.  This is burdensome and expensive, and unless the new form contains significant improvements, as was the case when 2002 NAESB replaced the GISB, users will continue to use the older forms for new contractual arrangements.  For example, five years after the 2006 NAESB was released, the 2002 NAESB is still widely used.  The 2006 NAESB offered too little benefit for many counterparties to find it worth the resources to implement the new version.  (Similarly, nine years after its introduction, the 2002 ISDA has not replaced the 1992 version, even though the close-out mechanism is superior in the 2002 ISDA).  For many users, the benefits of the newer form(s) do not justify the costs.  

Having multiple forms of NAESBs not only means there is no industry consensus as to the form of agreement, it may create legal risks for users who migrate to the new form.  Comparing the GISB to the 2002 NAESB and comparing the 2002 NAESB to the 2006 NAESB, even for provisions in which no substantive modifications were intended, such as Force Majeure, the verbiage is continually modified.  Users need consistency in their agreements so that the contractual terms on upstream transactions match those for the corresponding downstream transactions.  With frequent revisions to the template (and every four to five years is frequent), unless users continually renegotiate their NAESB agreements, which would be extraordinarily and prohibitively expensive and which we note did not happen when the 2006 NAESB was released, the benefit of consistency among agreements (which is a principal benefit relied on by users of any master agreement) will be lost, even for users that accept the form without modification.  

For the foregoing reasons, we strongly suggest that NAESB adopt an approach similar to that used by EEI for its form of master agreement (which is used widely by the power industry, including by many NAESB users).   EEI has never released a new version of its agreement.  Instead, EEI only releases suggested modifications to the form agreement to reflect some industry changes, including changes in law.  This approach allows users to quickly adopt new provisions without the time or expense of implementing new agreements and without the risk of multiple forms of agreements.  It also means that modifications that no longer make sense may more easily be removed.

For each of these reasons, Societe Generale Energy Corp. respectfully requests that NAESB not revise its 2006 NAESB agreement.  

