[image: image1.jpg]




To: WGQ Contracts Subcommittee

Attention: Jonathan Booe, Deputy Director NAESB

Re: NAESB WGQ 2011 Annual Plan Item 6

Dear Jonathan,

We hereby submit to the attention of the WGQ Contracts Subcommittee our suggestions for the WGQ 2011 Annual Plan Item 6 that will revise the content of the NAESB Base Contract. Our submission includes two parts: part (A) setting forth Special Provisions that have been generally accepted by Florida Power & Light (“FPL”) counterparties without any changes and part (B) which includes Special Provisions accepted by FPL counterparties with limited changes.
A. Generally accepted amendments 

1. Amendments to Section 2:
Definitions

Section 2 is hereby amended by adding the following new definitions:

2.36 "Bankruptcy Event" shall mean, with respect to a party or other entity, that such party or other entity

(i) is dissolved (other than pursuant to a consolidation, amalgamation or merger);

(ii) becomes insolvent or is unable to pay its debts or fails or admits in writing its inability generally to pay its debts as they become due;

(iii) makes a general assignment, arrangement or composition with or for the benefit of its creditors;

(iv) institutes or has instituted against it a proceeding seeking a judgment of insolvency or bankruptcy or any other relief under any bankruptcy or insolvency law or other similar law affecting creditors' rights, or a petition is presented for its winding-up or liquidation, and, in the case of any such proceeding or petition instituted or presented against it, such proceeding or petition (a) results in a judgment of insolvency or bankruptcy or the entry of an order for relief or the making of an order for its winding-up or liquidation or (b) is not dismissed, discharged, stayed or restrained, in each case within 30 Days of the institution or presentation thereof;

(v) has a resolution passed for its winding-up, official management or liquidation (other than pursuant to a consolidation, amalgamation or merger);

(vi) seeks or becomes subject to the appointment of an administrator, provisional liquidator, conservator, receiver, trustee, custodian or other similar official for it or for all or substantially all its assets;

(vii) has a secured party take possession of all or substantially all its assets or has a distress, execution, attachment, sequestration or other legal process levied, enforced or sued on or against all or substantially all its assets and such secured party maintains possession, or any such process is not dismissed, discharged, stayed or restrained, in each case within 30 Days thereafter;

(viii) causes or is subject to any event with respect to it which, under the applicable laws of any jurisdiction, has an analogous effect to any of the events specified in clauses (i) to (vii) (inclusive); or

(ix) takes any action in furtherance of, or indicating its consent to, approval of, or acquiescence in, any of the foregoing acts.

2.37
"Event of Default" shall mean with respect to a party (the "Defaulting Party") any of the following:

(i) the failure by the Defaulting Party to make, when due, any payment required hereunder if such failure is not remedied within three (3) Business Days after Notice of such failure is given to the Defaulting Party;

(ii) the failure by the Defaulting Party to provide Adequate Assurance of Performance pursuant to Section 10.1 if such failure is not remedied within two (2) Business Days after Notice of such failure is given to the Defaulting Party;

(iii) any representation or warranty made by the Defaulting Party herein shall prove to have been false or misleading in any material respect when made;

(iv) the breach by the Defaulting Party of any material covenant set forth herein (other than any covenant otherwise listed as a specific Event of Default in this provision) if such failure is not remedied within 30 Days after Notice of such failure is given to the Defaulting Party;

(v) the Defaulting Party disaffirms, disclaims, repudiates or rejects, in whole or in part, or challenges the validity of, any transaction or this Contract;

(vi) a Bankruptcy Event occurs with respect to the Defaulting Party;

(vii) an Event of Default occurs (howsoever determined) with respect to the Defaulting Party under any transaction or agreement between Seller and Buyer under any forward contract, swap agreement or commodity contract, in each case as defined in the United States Bankruptcy Code;

(viii) the Guarantor of the Defaulting Party fails to perform any covenant set forth in any guaranty; any representation or warranty made by the Guarantor in such guaranty shall prove to have been false or misleading in any material respect when made; the Guarantor disaffirms, disclaims, repudiates or rejects, in whole or in part, or challenges the validity of, any such guaranty; or the Guarantor takes or suffers any actions set forth in item (vi) above as applied to it; or

(ix) the Defaulting Party and/or its Guarantor (individually or collectively), defaults under any one or more agreements or instruments relating to indebtedness for borrowed money or the payment of money under any forward contract, swap agreement or commodity contract in an amount of not less than the Threshold Amount which has resulted in such amount becoming, or becoming capable at such time of being declared, due and payable under the applicable agreement or instrument, before it would otherwise have been due and payable, or a default (individually or collectively) in making one or more payments on the due date thereof in an aggregate amount of not less than the Threshold Amount under such agreements or instruments (after giving effect to any applicable Notice requirement or grace period).

2.39
"Threshold Amount" shall mean, in respect of Seller, Buyer, or Guarantor of Seller and Buyer, if applicable, that amount set forth by the Parties under Section 10.2 on the Base Contract indicating the applicable percentage of shareholders' equity (howsoever described) as shown on the most recent annual audited financial statements of the relevant entity.

2. Amendments to Section 10:
Financial Responsibility

Section 10.2 is hereby deleted in its entirety and replaced with the following provision:
10.2 In the event an Event of Default or Additional Event of Default occurs then the Non-Defaulting Party shall have the right, at its sole election, to immediately withhold and/or suspend deliveries or payments upon Notice and/or to terminate and liquidate the transactions under the Contract, in the manner provided in Section 10.3, in addition to any and all other remedies available hereunder.

3. Amendments to Section 15:
Miscellaneous

Section 15 is hereby amended by the addition of the following provisions as Section 15.13:

15.13
Each of the parties hereby represents and warrants (which representations and warranties will be deemed to be repeated by each party on each date on which a transaction is entered into):

(i) that it is entering into this Contract and each transaction as principal and not as agent for any other party;

(ii) the execution, delivery and performance of this Contract and each transaction, including, without limitation, the provision of Adequate Assurance of Performance pursuant to Section 10.1, are within its powers, have been duly authorized by all necessary action, and do not violate any of the terms and conditions in its governing documents, any contracts to which it is a party or any law or regulation applicable to it;

(iii) this Contract and each transaction when entered into in accordance with this Contract constitutes its legally valid and binding obligation enforceable against it in accordance with its terms, subject to any equitable defenses; and

(iv) there is not pending or, to its knowledge, threatened against it or its Guarantor, if any, any action, suit or proceeding at law or in equity or before any court, tribunal, governmental body, agency or official or any arbitrator that is likely to affect the legality, validity or enforceability of this Contract, any transaction, or any guaranty or 
(v) other Adequate Assurance of Performance provided pursuant to Section 10.1, or the ability to perform the obligations thereunder.

B. Amendments accepted with some revisions:

1. Amendments to Section 2:
Definitions
 Section 2 is hereby amended by adding the following new definitions:

2.37 Event of Default" shall mean with respect to a party (the "Defaulting Party") any of the following:

(x) a Merger Event occurs with respect to the Defaulting Party;

(xi) the issuer of a letter of credit  provided pursuant to Section 10.1 fails to comply with or perform its obligations under such letter of credit if such failure shall be continuing after the lapse of any applicable grace period, or disaffirms, disclaims, repudiates or rejects, in whole or in part, or challenges the validity of, such letter of credit, or takes or suffers any actions set forth in item (vi) above as applied to it, or such letter of credit expires or terminates or fails or ceases to be in full force and effect at any time during the term of the transactions for which it is issued without having been replaced, or such issuer is not reasonably acceptable to the party requesting Adequate Assurance of Performance

2.38 "Merger Event" shall mean, with respect to a party or its Guarantor, that such party or its Guarantor entity, consolidates or amalgamates with, or merges into or with, or transfers substantially all of its assets to another entity and (i) the resulting entity fails to assume all of the obligations of such party or other entity hereunder or (ii) the benefits of any credit support provided pursuant to Section 10.1 fail to extend to the performance by such resulting, surviving or transferee entity of its obligations hereunder or (iii) the resulting entity's creditworthiness is materially weaker than that of such party or other entity immediately prior to such action.

2. Amendments to Section 15:
Miscellaneous

Section 15.1 is hereby amended by the inserting at the end of the third sentence:
“and any guaranty of the transferor’s obligations hereunder or other credit support arrangement supporting the transferor provided pursuant to Section 10.1 continues to extend to the performance of any such permitted assignee.” 
Should you have any questions or comments about any of the above please do not hesitate to contact me by phone at 561-691-7886 or by e-mail at simona.patru@fpl.com .

Sincerely, 

____________________

Simona Patru

Manager Contract Administration 

Energy Marketing & Trading - Florida Power & Light

Member WGQ Executive Committee - End Users Segment







Florida Power & Light Company

700 Universe Boulevard, Juno Beach, FL 33408


