Encana Marketing (USA) Inc. / Encana Corporation

For Consideration:  Special Provisions to the NAESB General Terms and Conditions

The following is a list of the Special Provisions currently included in Encana’s Special Provision template.
	Special Provision
	Reason
	Successfully Added to Contract?



	Section 1



	Amend Section 1.2 “Oral Transaction Procedures” as follows:

In the last sentence replace the phrase, “agreed to by both parties” with the phrase, “agreed to in writing by both parties”.


	We believe that all amendments to the General Terms and Conditions of the Base Contract should be in writing and signed by both parties.  
	Always

	In Section 1.3 the following is added as the last sentence:
“The parties agree that all transactions entered into shall form a single, integrated agreement between the parties and each transaction shall be merged into the Contract, and that the parties would not otherwise enter into any transaction.”

	We do not believe that either party would agree to enter into a transaction if it were to be considered a single, “stand alone” contract; i.e. that we couldn't net against other transactions.  If that were the case and a bankruptcy event occurred, the parties would be unable to net its “buys” against its “sells” to determine a net amount owing.

	Always

	Section 2


	
	

	A new definition is added as follows:

“2.36 “Costs” shall mean all reasonable third party legal fees incurred by the Non-Defaulting Party in connection with a Terminated Transaction pursuant to Section 10.3.1”.


	We believe that the Non-Defaulting Party should be able to recoup the third party legal costs it incurs as a result of terminating transactions under Section 10.
	Mostly.

	A new definition is added as follows:

“2.37  “Present Value Discount Rate” shall mean with respect to any transaction the most recently published “Daily Treasury Yield Curve Rate” for United States Government Treasury notes with a term closest to the time remaining in the Delivery Period, plus 100 basis points, as published by the U.S. Department of the Treasury.”  
	We believe that this should be defined before an early termination event occurs in order to avoid entering into discussions regarding what is “commercially reasonable”. 
	Mostly.  We have also agreed to use the LIBOR rate as an alternative.

	Section 3


	
	

	In Section 3.1, the following words are added as the last sentence:
“Unless expressly agreed by the parties in the Transaction Confirmation or otherwise in writing, Seller and Buyer shall nominate Gas with respect to a transaction so that such Gas will flow at a reasonably consistent rate (to the extent such rate of flow is within the control of the applicable party) over the course of each Day during the Delivery Period.”


	There is currently nothing in the NAESB that prevents a party (Party X) from nominating all their gas in the 4th cycle.  If the pipeline is unable to take the gas, Party X could argue that a Force Majeure event had occurred (Party X has the right to nominate the gas this way and the fact that the pipeline was unable to take the gas is out with their control).  The purpose of our language is to prevent Party X from being able to claim a FM event as this language essentially says that a party can't nominate all their gas in the fourth cycle.  If this language is in the Contract and Party X tries to claim FM, the other party can point to this language and remind them that they agreed to nominate their gas over the course of the day - not wait until the 4th cycle.  Party X would be unable to claim FM and the other party would have the right to go after them for damages as a result of their failure to perform.

	Always.

	Section 10



	In Section 10.3.1 eighth line, after the words “such Terminated Transaction(s)” insert “, adjusted for Costs,”.


	See above comment.
	Mostly.

	In two locations under Section 10.3.1 “Early Termination Damages Apply”: a) in the 10th line of the first paragraph and b) in the last line of the second paragraph, the words “in a commercially reasonable manner” are replaced with “by applying the Present Value Discount Rate”.   


	See above comment.
	Mostly.

	At the end of Section 10.3.3 the last sentence is amended by replacing the words “in a commercially reasonable manner determined by the Non-Defaulting Party” with the words, “by applying the Present Value Discount Rate”.


	See above comment.
	Mostly.

	Section 11



	A new Section 11.7 is added as follows:

“11.7 If on any Day Force Majeure partially restrains a party’s ability to perform its Firm obligations for any transaction at a Delivery Point and a party’s ability to perform its Firm obligations to others under transactions at the same Delivery Point, then all Firm obligations shall be reduced pro rata without regard to the price paid or received for Gas, prior to the affected party performing under any interruptible purchase or sale arrangement.”


	When a FM event occurs, we believe that everyone should be treated equally.  We do not believe that cuts should be based on what a party is receiving / paying for the gas.
	Always.

We have also agreed to the following alternative language:-

“11.7 If on any Day Force Majeure partially restrains a party’s ability to perform its Firm obligations for any transaction at a Delivery Point and a party’s ability to perform its Firm obligations to others under transactions at the same Delivery Point, then, unless otherwise agreed to between the parties, all Firm obligations shall be reduced pro rata without regard to the price paid or received for Gas."



	Section 15



	Section 15.5 is amended by adding the following as the last sentence:

“Each party hereby irrevocably waives any and all rights it has or may acquire in the future to request a trial by jury in any action or proceedings hereunder.”    


	We are attempting to avoid the potential perils of a jury trial, such as jury nullification, bias or prejudice against corporations, delay, inconsistent fact finding, misunderstanding of the law and juror misconduct.
	Mostly.


The following is a list of the Special Provisions that Encana typically receives from its counterparties.  We request that these be considered to ensure as much uniformity as possible within the industry.

	Section 3



	NOTE:  Encana would like to discuss the possibility of adding “keep whole” language, similar to that detailed below (new Section 3.5).  We are seeing this frequently in the Special Provisions that we receive from our counterparties.  Perhaps this could be included as an optional provision?

Notwithstanding anything in this Contract to the contrary, in the event a transaction (a) has a Firm performance obligation, (b) as a result from an event of Force Majeure, Seller is unable to sell and deliver, or Buyer is unable to purchase and receive, the Contract Quantity, either in whole or in part, for such transaction, (c) the Contract Price for such transaction is a Fixed Price (as defined below) and (d) the Delivery Period for such transaction is equal to or greater than one Month, then, for the duration of the event of Force Majeure, for each Day that Seller is unable to sell and deliver, or Buyer is unable to purchase and receive, such Contract Quantity, the following settlement obligations between the parties shall apply:

(a) if the FOM Price (as defined below) exceeds the Fixed Price, Seller shall pay Buyer the difference between the FOM Price and the Fixed Price for each MMBtu of such Gas not delivered and/or received on that Day, or

(b) if the Fixed Price exceeds the FOM Price, Buyer shall pay Seller the difference between the Fixed Price and the FOM Price for each MMBtu of such Gas not delivered and/or received on that Day.

For the purpose of this Section 3.5:

“Fixed Price” means, a Contract Price for a transaction that is expressed as a flat dollar amount for the Month of delivery, excluding any transactions that have been entered into after the last trading day (as defined by the NYMEX) for the applicable Month.  Subject to the foregoing exclusion, “Fixed Price” also includes any transaction containing a Contract Price or a component of a Contract Price that has been converted from a floating price mechanism (i.e., a NYMEX/first of the month index basis component and a fixed price or floating price component, or a NYMEX/first of the month index priced component with a fixed basis component) to a flat dollar amount for any Month of delivery, either upon the mutual agreement of the parties or as a result of a party exercising a pricing “trigger” option in the relevant transaction.

“FOM Price” means the price per MMBtu, stated in the same currency as the transaction subject to such event of Force Majeure, for the first of the Month delivery, either as the NYMEX settlement price or as an index price published in the first issue of a publication commonly accepted by the natural gas industry as mutually agreed by both parties  for the Month of such event of Force Majeure for the geographic location closest in proximity to the Delivery Point(s) for the relevant Day, adjusted for the basis differential between the Delivery Point(s) and the NYMEX or such published geographic location as determined by the Seller in a commercially reasonable manner.”



	Section 10


	Section 10.5 shall be deleted in its entirety and replaced with the following:
“10.5  The parties agree that (i) all transactions entered into under this Contract constitute a "forward contract" within the meaning of the United States Bankruptcy  Code (the  “Bankruptcy Code”) or a “swap agreement” within the meaning of the Bankruptcy Code; (ii) each party hereto is a “forward contract merchant” within the meaning of the Bankruptcy Code; (iii) all payments made or to be made by one party to the other party  pursuant to this Contract constitute "settlement payments"  within  the meaning of the Bankruptcy Code; (iv) all transfers of  Adequate Assurance of Performance  or Collateral by  one  party  to  the  other party under this Contract constitute "margin payments" within the meaning of the Bankruptcy Code; and (v) this Contract constitutes a "master netting agreement" within the meaning of the Bankruptcy Code Each party further agrees that, for purposes of this Contract, the other party is not a “utility” as such term is used in 11 U.S.C. Section 366, and each party waives and agrees not to assert the applicability of the provisions of 11 U.S.C. Section 366 in any bankruptcy proceeding wherein such party is a debtor.  In any such proceeding, each party further waives the right to assert that the other party is a provider of last resort.”

NOTE:  May want to discuss the effect of the Dodd / Frank Legislation.



	Section 12


	Section 12 shall be amended by adding the following after the first sentence:    
“Termination shall be effective on the first day of the Month following the latest Delivery Period of any transaction.”



	Section 15



	Section 15.8 shall be amended by adding the following language to the end thereof: 

“As of the date first mentioned on the Base Contract, each party represents and warrants to the other party that (a) it has all current valid and applicable state and federal regulatory authorizations, consents, or approvals required for it to legally perform its obligations under this Contract; (b) this Contract constitutes its legally valid and binding obligations enforceable against it in accordance with it’s terms (subject to applicable bankruptcy, reorganization, moratorium or similar laws affecting creditors’ rights generally and subject, as to enforceability, to equitable principles of general application regardless of whether enforcement is sought in a proceeding in equity or at law); (c) there are no proceedings similar to those described in Section 10.2 (i) through (v) pending or being contemplated by it or, to its knowledge, threatened against it; (d) no Event of Default with respect to it has occurred and is continuing and no such event or circumstance would occur as a result of its entering into or performing its obligations under this Contract; (e) it is acting for its own account, has made its own independent decision to enter into this Contract and as to whether this Contract is appropriate or proper for it based upon its own judgment, is not relying upon the advice or recommendations of the other party in so doing, and is capable of assessing the merits of and understanding, and understands and accepts, the terms, conditions and risks of this Contract; (h) it has entered into this Contract in connection with the conduct of its business and it has the capacity or ability to make or take delivery of the Gas referred to in any transaction hereunder to which it is a party and the material economic terms of each transaction are subject to individual negotiation by the parties; and (i) it is duly organized, validly existing and in good standing under the laws of the jurisdiction of its formation.  Notwithstanding the foregoing, neither party shall be considered in breach of Section 15.8(i) if and to the extent that such breach is due to an unintentional administrative oversight and such party has taken all necessary steps to remedy the situation.”

	The following is added as new subsection 15.13:

“Mobile-Sierra

(a)
Absent the agreement of all parties to the proposed change, the standard of review for changes to any rate, charge, classification, term or condition of this Contract, whether proposed by a party (to the extent that any waiver in subsection (b) below is unenforceable or ineffective as to such party), a non-party or FERC acting sua sponte, shall solely be the “public interest” application of the "just and reasonable" standard of review set forth in United Gas Pipe Line Co. v. Mobile Gas Service Corp., 350 U.S. 332 (1956) and Federal Power Commission v. Sierra Pacific Power Co., 350 U.S. 348 (1956) (the “Mobile-Sierra” doctrine), and clarified in Morgan Stanley Capital Group, Inc. v. Public Util. Dist. No. 1 of Snohomish 554 U.S. __ , 171 L.Ed.2d 607 (2008). 

(b)
In addition, and notwithstanding the foregoing subsection (a), to the fullest extent permitted by applicable law, each party, for itself and its successors and assigns, hereby expressly and irrevocably waives any rights it can or may have, now or in the future, to seek to obtain from FERC by any means, directly or indirectly (through complaint, investigation or otherwise), and each hereby covenants and agrees not at any time to seek to so obtain, an order from FERC changing any section or transaction of or under this Contract specifying the rate, charge, classification, or other term or condition agreed to by the parties, it being the express intent of the parties that, to the fullest extent permitted by applicable law, neither party shall unilaterally seek to obtain from FERC any relief changing the rate, charge, classification, or other term or condition of this Contract, notwithstanding any subsequent changes in applicable law or market conditions that may occur.”

NOTE:  Is this language still necessary?  We are still seeing this included in the Special Provisions received from our counterparties.



The following is a list of the errors / omissions that Encana believes are contained in the NAESB General Terms and Conditions.
	Section 12



	Delete the second sentence of Section 12 and replace it with the following: 
“The rights of either party pursuant to (i) Section 7.6, (ii) Section 10, (iii) Section 13, (iv) Section 15.10, (v) the obligations to make payment hereunder and (vi) the obligation of either party to indemnify the other pursuant hereto shall survive the termination of this Base Contract or any transaction.”  

NOTE:  Inclusion of Section 15.10 (confidentiality).



	Section 15



	In Section 15.10, delete the words “Subject to Section 13,” as they appear at the start of the fourth sentence.
NOTE:  Encana would like to discuss the above change in more detail.  We consider the risk associated with a breach of confidentiality to be remote, however, we are seeing this change frequently in the Special Provisions received from our counterparties. 




Encana would also like to discuss the possibility of including the below language in Section 6.
	Section 6


	"Notwithstanding anything to the contrary in the Base Contract or these Special Provisions and regardless of whether such Taxes are, or are deemed to be, due before, at, or after delivery, (1) the Contract Price is inclusive of all production, severance, ad valorem or similar Taxes levied on or with respect to the Gas, and all such Taxes shall be borne and paid exclusively by Seller, and (2) Buyer shall pay, cause to be paid, or reimburse Seller for the payment of, any Tax levied by any government or governmental subdivision or agency as a result of the consumption or use of Gas by Buyer, its customers, or consumers.  Each party will, upon request, reasonably cooperate (including by the delivery of tax exemption certificates or other relevant documents) to enable the other party to eliminate or reduce the rate at which such other party must deduct or withhold for or on account of any Tax in connection with any payment required under this Base Contract."




