

From: Klecka, Ellen [mailto:EKlecka@targaresources.com] 
Sent: Tuesday, January 17, 2012 8:06 AM
To: Sappenfield, Keith
Subject: Targa form of Master Purchase Sale and Exchange Agreement
Hi Keith,
Attached is a pro-forma version of Targa Liquids Marketing and Trade LLC’s Master Purchase Sale and Exchange (“MPSE”) form of agreement.  Please note that ordinarily, we reference “Targa” and “Counterparty” as the parties throughout the agreement but in order to make this more generic for our purposes, I replaced those terms with “Party A” and “Party B”, respectively, throughout the Agreement.  Also, please note that we use this form of agreement only for transactions that involve “spec” products (those where the quality of the product actually meets the specifications for ethane, propane, isobutane, normal butane and/or natural gasoline).  Also, the agreement is used only for purchase, sale and exchange transactions.  For other types of transactions such as storage and fractionation, we use stand-alone customized forms of agreements.  

Also, we don’t use this form of agreement for “raw product” (sometimes referred to as “Y grade”) transactions.  Instead, we use stand-alone customized agreements for those transactions.  The main difference is the quality provisions.  Thus, this might be an item for discussion whereby we discuss whether we want to have an addendum that includes provisions that apply only to raw product/y-grade transactions or two different quality provisions in the agreement itself.  In any case, we can talk about that when we discuss the quality provision. 

As to the survey, obviously, Targa is in favor of starting with some form of existing agreement rather than the LEAP form of contract or starting from scratch.  I do know that Devon, Chevron and Conoco have their own forms of GTC (MPSE) type of documents so if the group as a whole prefers to start with someone else’s form, we’re fine with that.

Also, our attorney wants to attend the February 8 meeting with me so who do I need to contact at NAESB to see about getting both of us on the list to receive e-mails, invitations, etc.?  Last, but not least, if I can get in touch with some of my contacts at other companies and they decide they want to submit their form of “MPSE” document, to whom at NAESB should they send it?  Please advise.

Thanks!

Ellen Klecka
Lead Contract Analyst
Targa Resources
1000 Louisiana, Suite 4300
Houston, TX   77002
Ph:  (713) 584-1573

Fax: (713) 584-1503

E-mail:  eklecka@targaresources.com
Master Product Purchase, Sale and Exchange Agreement

This Master Product Purchase, Sale and Exchange Agreement ("Master Agreement") is made and entered into this ___ day of __________, 20__, between __________________________ ( “Party A”) and ________________________________, ("Party B")   Capitalized terms used, but not otherwise defined in this Master Agreement, shall have the meanings ascribed to them in Attachment I.  The parties’ respective addresses for notices and contact information for administration of this Master Agreement are set forth on Attachment II.  For consideration received, the parties agree as follows:

1.
Agreement.  This Master Agreement (including the Attachments hereto) together with the Transactions and Confirmations executed and issued hereunder constitute a single integrated agreement between the parties (collectively, the “Agreement”).  Except as otherwise agreed by the parties in writing, this Agreement will govern all Transactions now existing or hereafter entered into between the parties for the purchase, sale or exchange of one or more Products.  
2.
Transactions and Confirmations.  The parties will use the following Transaction execution and Confirmation procedures.  

(a)
Transaction Execution.  Any Transaction may be effectuated in a telephone conversation or by electronic data interchange with the offer and acceptance constituting the agreement of the parties.  The parties agree that they shall be legally bound from the time they mutually agree to the commercial terms of the Transaction, including, at a minimum, the following terms:  (i) Product description, (ii) the delivery location and terms, (iii) quantity, (iv) delivery dates or periods, (v) price or exchange fees, as applicable, and (vi) any other fees, charges or expenses to be paid by either party. 

 (b) Confirmations.  Within five (5) Business Days after the parties execute a Transaction as contemplated in Section 2(a), Party A shall send a Confirmation to Party B; provided that Party A’s failure to send a Confirmation within this timeframe will not invalidate the oral or electronic agreement of the parties.  If Party B has not notified Party A of a bona fide error in the Confirmation or executed and returned the Confirmation within two (2) Business Days after it was received by Party B (the “Objection Deadline”), the Confirmation shall be deemed to have accurately memorialized the parties’ agreement as to the Transaction.  Confirmations will include only the commercial terms agreed to by the parties in their communications and shall not modify the terms of this Master Agreement unless otherwise expressly agreed by the parties in writing.  If Party B objects to the terms of a Confirmation in writing before the Objection Deadline, the parties agree to promptly endeavor in good faith to resolve such differences in writing and sign the resulting corrected Confirmation.  

(c)
Transaction Evidence.  Each party hereby consents to the recording of conversations between the parties with respect to a Transaction without any further notice.  Each party agrees not to contest or assert any defense to the validity or enforceability of any Transactions entered into in accordance with this Agreement (i) based on any law requiring certain agreements to be in writing or to be signed by such party, or (ii) based on any lack of authority of the party or of any employee or other personnel of the party to enter into a Transaction.  

3.
Term.  This Agreement shall be effective upon the date first set forth above and shall continue until terminated by either party upon thirty (30) day’s prior written notice to the other party; provided that this Agreement shall remain in effect until the completion and satisfaction of the parties’ respective obligations under any Transaction executed prior to the date of termination. 
4.
Invoices, Terms of Payment and Audit.  Invoices will be prepared by the Delivering Party and transmitted to the Receiving Party from time to time during the month the Product is lifted by Receiving Party or delivered to Receiving Party, as applicable.  Unless otherwise specified on the Confirmation and/or agreed to by the parties in the Transaction, payment is due within five (5) days after receipt of invoice by wire transfer of same day available funds.  Payments must be made to the account specified in the applicable invoice.  All payments due on the same day for two or more Transactions shall be offset and netted against each other, and the party owing the greater amount shall pay the difference to the other party.  If the Receiving Party, in good faith, disputes the amount of any such invoice or any part thereof, the Receiving Party will pay the undisputed amount to the Delivering Party on the date that the payment originally was due and shall provide supporting documentation acceptable in industry practice to support the amount disputed.  The parties will endeavor to resolve in good faith the amount in dispute. Notwithstanding the foregoing, each party’s obligations to make payments in connection with Transactions shall be subject to the conditions precedent that (x) no Event of Default with respect to the other party has occurred and is continuing, and (y) no Early Termination Date has occurred or been effectively designated.  
Each Party shall have the right, at its own expense, upon reasonable notice and at reasonable times, to examine and audit and to obtain copies of the relevant portion of the records of the other Party only to the extent reasonably necessary to verify the accuracy of any statement, charge, payment or computation made under this Agreement.  This right to examine, audit, and to obtain copies shall not be available with respect to proprietary information not directly relevant to this Agreement.  All invoices and billings shall be conclusively presumed final and accurate and all associated claims for under or over payments shall be deemed waived unless such invoices or billings are objected to in writing, with adequate explanation and/or documentation, within two (2) years after the date of such invoice.  All retroactive adjustments due as a result of any audit under this Section 4 shall be paid in full by the Party owing payment within thirty (30) Days of notice and substantiation of such inaccuracy.

5.
Delivery, Title & Risk of Loss.  Title to the Product and risk of loss will pass to the Receiving Party upon delivery, completed as follows:


(a) When delivery is point of origin, delivery will be deemed to have been completed:

(i) To ships or barges, when the Product has passed the vessel’s loading flange;

(ii) To tank cars, when the Product has passed the tank car’s loading connection;

(iii) To pipelines, when the Product has passed the outlet flange of the meter measuring the Product for delivery; and

(iv) To tank trucks, when the Product has passed the Delivering Party's loading equipment for open hatch deliveries and when the Product enters the tank truck's loading equipment for all other deliveries.

(b) When delivery is point of destination, delivery will be deemed to have been completed:

(v) From ships or barges, when the Product has passed the vessel’s discharge flange;

(vi) From tank cars, when carrier delivers the tank car containing the Product to the destination;

(vii) From pipelines, when the Product has passed the upstream flange of the meter measuring the Product for delivery; and

(viii) From tank trucks, when the Product has passed the tank truck's delivery equipment.

(c) When delivery is by an in-line or in-storage Product transfer, delivery will be deemed to have been completed upon transfer of title in keeping with the title transfer procedures of the applicable pipeline carrier and/or storage operator or, in lieu of same, upon the date of transfer shown in the title transfer documentation provided to such operator.
6.
Measurement & Analysis.
(a) Measurement.  All Product delivered will be measured in the manner customarily utilized at the point of delivery in accordance with one of the alternatives listed below in the stated order of preference for such alternative:
(ix) On all deliveries into or out of tank cars, the quantity will be determined (in the following order of preference and based on equipment available at the point of delivery) by (A) weighing; (B) meters; or (C) gauging of the tank cars and use of official tank car capacity tables. 

(x) On all deliveries into or out of transport and tank truck equipment, quantities will be determined (in the following order of preference and based on equipment available at the point of delivery) by: (A) weighing; (B) meters; or (C) slip tube or rotary gauging device and applicable tank capacity tables. 

(xi) On all deliveries into or out of pipelines, quantity will be determined by turbine, Coriolis, or positive displacement pipeline meter in accordance with API Manual of Petroleum Measurement Standards. 

(xii) On all deliveries into or out of ships or barges, quantity will be determined (in the following order of preference and based on equipment available at the point of delivery) by: (A) gauging and official tank capacity tables or (B) if expressly specified in the Confirmation, by shore meter or shore tank measurements. 

(xiii) Metering systems used for quantity determinations will not allow vapor return or will compensate for any vapor return. 

(xiv) All quantities will be corrected to 60 degrees Fahrenheit and equilibrium vapor pressure of the Product at 60 degrees Fahrenheit. 

(xv) Volume and compressibility correction factors will be determined from referenced API tables or computer programs used to generate these tables. 

(b) 
Sampling & Analysis.  At the Receiving Party's option, excluding deliveries via pipelines, Receiving Party may obtain samples of the Product from an appropriate location on the tank cars, transport, tank truck, barge or ship, as applicable, and/or the loading/unloading facilities connected to such means of transport; at an appropriate time and on a frequency established by the Receiving Party in a manner which obtains representative samples of the Product being delivered.  If the Receiving Party elects to obtain such samples of the Product, the Receiving Party will be responsible for arranging for analysis of such samples, by a qualified laboratory or testing organization, all at the Receiving Party’s expense.

(c) Standards.  Measurement, sampling and analysis will be conducted in accordance with the GPA Standards applicable to the methodology used; including GPA Standards 8182, 8173, 2177 and all other appropriate GPA, API and ASTM standards.  All such standards are incorporated herein for all purposes, including all revisions of those standards adopted and in effect during the term of this Agreement.

(d) Quality.  All Product delivered under this Agreement must meet the specifications established in the Transaction for that Product or set forth in the Confirmation, if any, and shall not contain any deleterious substances or concentrations of any contaminants that may make it or its components commercially unacceptable in general industry practice.  If no Product specifications are so established for the Transaction or through the Confirmation, all Product delivered under the Agreement must meet the latest GPA specifications for that Product.  If the latest GPA specifications do not apply to the Product, the Delivering Party will ensure that the Product meets generally accepted industry specifications such that the Product is commercially acceptable.  If the Delivering Party causes Off-Spec Product to be delivered to Receiving Party, the Receiving Party may, at its sole discretion and without liability to Delivering Party, reject such Off-Spec Product and Delivering Party shall be liable for costs incurred by Receiving Party in handling such Off-Spec Product.  
(e) Inspections.  Unless otherwise specified or provided by Delivering Party, Receiving Party must provide gauging, sampling, and testing at no charge to Delivering Party.  Each party will be entitled to have its representatives present during all loadings, unloadings, tests and measurements involving delivery of Product.  Either party may secure outside inspectors to perform gauging, sampling and testing, in which event such inspector's determinations will be conclusive and binding on the parties.  Payment for outside inspector's services will be borne by the party requesting such services, unless some other arrangement for payment is mutually agreed.

(f)
Claims.  All claims by Receiving Party for deficiencies in Product quantity or quality will be made to Delivering Party in writing within ten (10) days of Product delivery or same will be conclusively deemed waived by the Receiving Party and Delivering Party will have no liability with respect to same.

7.
Deliveries & Receipts – Operating Procedures. 

(a) If tank cars owned or leased by Delivering Party are used to deliver Product and they are not unloaded and returned to the railroad within five (5) days of arrival, Receiving Party will be liable to Delivering Party for rental at the then applicable third party lease rate for tank cars on the spot market in the vicinity of the delivery point for the Product or the actual lease rate paid by Delivering Party for such tank car, as applicable.  Tank cars shall not be diverted without Delivering Party’s prior written consent.

(b) If delivery of any Product is to be accomplished by waterborne, truck or rail transport via any facility owned or operated by a party or an Affiliate of such party, the other party may be required by the terminal operator to be a party to a written agreement regarding access to and operations at the applicable terminal. 

(c) Delivering Party reserves the sole right (i) to reject any rail cars, trucks, transports, pipelines, barges, vessels, containers or storage presented for loading or unloading which would present an unsafe or potentially unsafe situation, and/or (ii) to refuse to load/unload, transfer, or handle any Product under any conditions it deems unsafe which are caused by drivers, personnel, equipment, and/or procedures. 
(d) If no times and/or quantities to take delivery of Product during the delivery period are specified in the Transaction, Delivering Party will be required to deliver and Receiving Party will be required to take delivery or lift Product ratably throughout the term of the particular Transaction.   

8.
Delivery & Receipt Obligations.

(a) Failure to Lift and/or Take Delivery of Product.  Unless otherwise specified in the applicable Confirmation, Receiving Party's obligation to lift and/or take delivery of Product is firm and subject to interruption only to the extent attributable to Force Majeure.  Therefore, should Receiving Party fail to lift and/or take delivery of Product at the times and in the quantities agreed to in the Transaction, then Delivering Party will have the right, but not the obligation, to sell all or any portion of the volume of Product that Receiving Party failed to timely lift and/or take delivery of (the "Remaining Volumes") on terms and at such prices as Delivering Party shall determine in a commercially reasonable manner in light of the then existing circumstances and collect from Receiving Party the positive difference (if any) between the price established for such Product in the Transaction minus the sum of (A) the Net Price and (B) any amounts previously paid by Receiving Party to Delivering Party with regard to the applicable Transaction.  "Net Price" means the gross proceeds received by Delivering Party in connection with the sale of the Remaining Volumes less (x) all of Delivering Party's reasonable costs and expenses associated with any such sales, (y) a sales commission equal to two percent (2%) of the gross proceeds of such sales, and (z) any additional fees or expenses incurred by Delivering Party in connection with Receiving Party's failure to timely lift and/or take delivery of the Remaining Volumes, including, but not limited to, any additional storage and/or transportation costs incurred.
(b) Failure to Deliver Product.  Unless otherwise specified in the applicable Confirmation, Delivering Party's obligation to deliver is firm and subject to interruption only to the extent attributable to Force Majeure.  Therefore, should the Delivering Party fail to deliver Product at the times and in the quantities agreed to in the Transaction, then Receiving Party will have the right, but not the obligation, to procure all or any portion of the volume of Product that Delivering Party failed to timely deliver (the "Undelivered Volumes") on terms and at such prices as Receiving Party shall determine in a commercially reasonable  manner in light of the then existing circumstances and to collect from Delivering Party the positive difference (if any) between the Total Price (defined below) and the price established for such Product in the applicable Transaction.  "Total Price" means the gross amount paid by Receiving Party in connection with the purchase of the Undelivered Volumes plus (x) all of Receiving Party's reasonable costs and expenses associated with any such purchases, and (y) any additional fees or costs incurred by Receiving Party in connection with Delivering Party's failure to timely deliver the Remaining Volumes, including, but not limited to, any additional storage and/or transportation costs incurred.  
(c) Imbalances.  The foregoing provisions of this Section 8 are not applicable to imbalances arising under any Transactions due to pipeline or other transportation imbalances or Product component imbalances, which will be determined between the parties in good faith.  Unless the parties mutually agree in writing to a monetary settlement, any such imbalances will be resolved on a volumetric basis as soon as practicable, but in no case later than the end of the second month following the month in which the imbalance arose.  
9.
Representations and Warranties.  

(a)
Representations and Warranties of Each Party.  On the date hereof and on each date the parties enter into a Transaction, each party represents and warrants to the other that: (A) it is duly authorized to enter into this Agreement and to perform its obligations hereunder; (B) the person executing this Agreement is duly authorized to do so; (C) its obligations under this Agreement constitute its legal, valid and binding obligations, enforceable in accordance with its terms, except as enforceability may be limited by the effect of any applicable bankruptcy, insolvency, reorganization or similar laws affecting creditors’ rights generally and by general principles of equity; (D) this Agreement constitutes a “forward contract” and it is a “forward contract merchant,” within the meaning of the United States Bankruptcy Code; and (E) it is acting for its own account, as a principal only, and not as an agent, fiduciary or in any other capacity.

(b)
Product Representations and Warranties.  

(i)   Delivering Party represents and warrants to Receiving Party as of the date of any Transaction that:  (A) Delivering Party has title to the Product delivered and the right to deliver same, and Delivering Party agrees to indemnify, defend and hold Receiving Party harmless from and against any loss, claim or demand by reason of any failure of such title or breach of this warranty; and (B) Product delivered will be delivered in full compliance with all applicable federal and state laws, rules and regulations.

(ii) 
Receiving Party represents and warrants to Delivering Party that: (A) Receiving Party is knowledgeable and aware that the Product received is a hazardous material and that Receiving Party is sophisticated and knowledgeable of the hazards and risks associated with such Product, and the handling, receipt, transportation, storage and use of such Product; and (B)
Product will be received in full compliance with all applicable federal and state laws, rules, and regulations.

(c)
Disclaimer.  Except as expressly set forth in this Agreement, neither party makes any representations or warranties, express, implied or statutory, with respect to the Product or otherwise, including, without limitation, any warranty of merchantability or of fitness for a particular purpose.
10.  Indemnities.  The parties agree, to the fullest extent permitted by law and regardless of the presence or absence of insurance, as follows:
(a)
Delivering Party shall release, defend, indemnify and hold Receiving Party and its Affiliates, and their respective directors, officers, members, employees and agents harmless from any and all claims, demands, causes of action, costs and expenses (including court costs, any cost or expense of incident investigation and reasonable attorney's fees) or any liability arising from or on account of injury, death or damage (collectively “Claims”) (i) which occur before delivery of Product to Receiving Party under this Agreement, or (ii) which arise out of the delivery by Delivering Party of any Off-Spec Product to Receiving Party.
(b)
Receiving Party  shall release, defend, indemnify and hold Delivering Party and its Affiliates, and their respective directors, officers, members, employees and agents harmless from any and all Claims which occur after delivery of Product to Receiving Party under this Agreement.

(c)
The parties agree that with respect to any and all claims which occur during the delivery of Product to Receiving Party under the Agreement (1) each party (the “Indemnifying Party”) shall release, defend, indemnify and hold the other party and its affiliates, and their respective directors, officers, members, employees and agents harmless from any and all claims  arising from or caused by the negligence, gross negligence or willful misconduct of the Indemnifying Party or any employee, officer, director, contractor, subcontractor or agent of the Indemnifying Party, and (2) Indemnifying Party’s liability hereunder shall apply regardless of whether the other party was concurrently negligent (whether actively or passively), it being agreed by the parties that in this event, the parties’ respective liability or responsibility for such Claims under this Section 10(c) shall be determined in accordance with the principles of comparative negligence.  
(d)
If Product is delivered odorized, upon receipt from Delivering Party of documentation of the required odorization, Receiving Party also agrees to indemnify Delivering Party from any Claims involving lack of or inadequate warning materials, improper amounts, use or type of odorant, "odorant fading," lack of warning on supplemental warning systems (such as gas detectors) and improper training or monitoring of Receiving Party's warning or training programs respecting odorization.  If Receiving Party desires any Product to be delivered hereunder into tank trucks or rail tank cars to be unodorized, Receiving Party must furnish an unstenched Product request to Delivering Party on a form acceptable to the Delivering Party.
11.
Financial Responsibility.  If either party (“Party X”) has reasonable grounds for insecurity regarding the performance of any obligation under this Agreement (whether or not then due) by the other party (“Party Y”) (including the occurrence of a material change in the creditworthiness of Party Y), then Party X may make written demand for Adequate Assurance of Performance.  If Party Y fails to provide Adequate Assurance of Performance within three (3) Business Days of written demand by Party X, in addition to other rights and remedies available to Party X under this Agreement, Party X may suspend deliveries until Party Y complies with such demand.  
12. 
Events of Default.  An event of default ("Event of Default") shall mean with respect to a party (the "Defaulting Party") or, if applicable, the guarantor of such party, any of the following:  (a) the failure by the Defaulting Party or its guarantor, if any, to make, when due, any payment required under this Agreement or any Guaranty if such failure is not remedied within three (3) Business Days after written notice; (b) any representation or warranty made by the Defaulting Party in this Agreement shall prove to have been false or misleading in any material respect; (c) the failure by the Defaulting Party to provide Adequate Assurance of Performance when due,  and such failure is not cured within two (2) Business Days after written notice; (d) the breach by the Defaulting Party or its guarantor, if any, of any covenant or obligation set forth in this Agreement or any Guaranty (other than obligations constituting a separate Event of Default under this Section 12), and such failure is not cured within ten (10) Business Days after written notice; or (e) the occurrence of an Insolvency Event.

13.
Remedies upon Default.  If an Event of Default occurs and is continuing, the non-defaulting party (“Non-Defaulting Party”) may, without limiting any other rights and remedies that may be available to the Non-Defaulting Party under this Agreement or otherwise, (a) offset all or any portion of the unpaid balance against monies owed by the Non-Defaulting Party to the Defaulting Party, (b) apply any prepayments made, or Adequate Assurance of Performance posted, by the Defaulting Party to the Non-Defaulting Party against any amounts that are owed to the Non-Defaulting Party, (c) suspend deliveries until all previous deliveries to the Defaulting Party have been paid in full, (d) place the Defaulting Party on a cash delivery basis, (e) charge interest on any portion of the unpaid balance at the Interest Rate, and/or (f) terminate this Agreement pursuant to Section 14.
14.  Termination upon Default.  If an Event of Default occurs and is continuing, the Non-Defaulting Party may, by written notice to the Defaulting Party, designate a day no earlier than the day such notice is effective and no later than twenty (20) days after such notice is effective as an early termination date ("Early Termination Date").  On the Early Termination Date, all obligations due on or after the Early Termination Date under all Transactions (the “Terminated Transactions”) shall be terminated except as provided herein.  If an Early Termination Date has been designated, the Non-Defaulting Party shall in good faith calculate the Settlement Amount of all Terminated Transactions as of the Early Termination Date (or as soon thereafter as reasonably practicable). The Non-Defaulting Party shall aggregate all amounts due between the parties into a single net amount (the “Termination Payment”) by aggregating or setting off, as appropriate, (i) the Settlement Amount for each Terminated Transaction, (ii) all Unpaid Amounts owed to the Non-Defaulting Party, and (iii) all Unpaid Amounts owed to the Defaulting Party. The Non-Defaulting Party shall notify the Defaulting Party in writing of the amount of the Termination Payment due from the Defaulting Party, along with reasonable detail regarding the calculation of such amount.  The Defaulting Party shall pay the Termination Payment to the Non-Defaulting Party within two (2) Business Days after the effective date of such notice, with interest at the Interest Rate from the Early Termination Date until paid.  If an Early Termination Date is designated, the Non-Defaulting Party shall be entitled, in its sole discretion, to set-off any amount payable by the Non-Defaulting Party or any of its Affiliates to the Defaulting Party under the Agreement or otherwise, against any amounts payable by the Defaulting Party to the Non-Defaulting Party or any of its Affiliates under the Agreement or otherwise.  The Non-Defaulting Party shall also be entitled to apply any Adequate Assurance of Performance posted by the Defaulting Party to the Non-Defaulting Party or any of its Affiliates against any amounts owed to the Non-Defaulting Party.  This Section 14 shall be in addition to any right of setoff or other rights and remedies to which any party is otherwise entitled (whether under this Agreement by operation of law, contract or otherwise).  If an obligation is unascertained, the Non-Defaulting Party may in good faith estimate that obligation and set-off in respect of the estimate, subject to the Non-Defaulting Party accounting to the Defaulting Party when the obligation is ascertained.  
15.
Force Majeure.  If either party is rendered unable, wholly or in part, to perform its obligations under this Agreement (other than to make payments due hereunder) due to Force Majeure, then the affected party (the "Excused Party") shall give prompt notice, either in writing or orally (followed as soon as practicable with written notice), and full particulars of such Force Majeure to the other party, and the obligations of the Excused Party shall be suspended for the duration of such inability to perform and such cause shall, so far as possible, be remedied with all reasonable dispatch. Neither Delivering Party nor Receiving Party shall be liable for any delay or failure in performance if and to the extent such delay or failure in performance is a result of Force Majeure. Notwithstanding the foregoing, it is understood and agreed that the settlement of strikes or lockouts shall be entirely within the discretion of the party having the difficulty.  Where the Force Majeure involves interruption and unavailability of a party's means of transporting Product to or from the point of delivery, that party shall have no obligation to seek alternative means of transportation unless the cost and transit time of such substitute transportation to that party is materially equivalent to, or less than, the cost and transit time of the interrupted means of transportation.

16.
Taxes.  Delivering Party assumes liability for, and must pay, all taxes assessed on or in connection with any production, extraction, processing, manufacture or transport of Product prior to their delivery to the delivery point (including, without limitation, all severance taxes, royalties, working interest payments, and similar burdens imposed with relation to extraction and production).  Any personal property or similar ad valorem taxes levied or assessed by any governmental authority upon ownership of the Product subject to any Transaction must be paid by the party having title thereto at the time of such assessment.  Other than taxes allocated under this Section, Receiving Party assumes liability for, and must pay, all other taxes, fees or charges, now or hereafter enacted, levied or assessed by any federal, state, local or other governmental authority upon, or as a result of the any Transactions, or the Product which is the subject matter of any Transaction, including all new taxes or increases in existing taxes (but excluding the other party's net income, excess profits, or corporate franchise taxes) imposed by any governmental authority upon the sale, use, delivery, or receipt of the Product.  If either party is exempt from the payment of any taxes allocated to such party under the foregoing provisions, such party must furnish the other party hereto proper exemption documentation.  The parties acknowledge and agree that a party’s tender of any tax exemption documentation to the other party shall not relieve the providing party of its underlying obligations in respect of the applicable taxes.  each party agrees to indemnify and hold the other party harmless from and against any and all claims, causes of action, proceedings, judgments, interest, penalties, fees or other liabilities brought by or awarded to third parties arising out of or connected with any taxes to be paid by such party pursuant to this Section.  This indemnity obligation includes payment of attorney’s fees and expenses incurred in defense of such claims, proceedings or causes of action.  The parties will cooperate with each other in defending non-taxable Transactions of the Product pursuant to this Agreement if a party is audited by or on behalf of a taxing jurisdiction for ad valorem, sales, use, excise, or similar taxes, including, but not limited to, producing existing documentation, generating new reports from existing electronic reporting systems and making employees available at no cost, other than reasonable out-of-pocket expenses, to the other party.  Both parties agree, in furtherance of this cooperation agreement, to retain applicable records for a period of not less than the applicable statute of limitations, including any waivers thereof, executed by either party for any taxes collected by or reimbursed to that party.
17.
Limitation of Liability.  Notwithstanding anything contained in this agreement to the contrary, no party shall be liable to any other party for any consequential, indirect, special, exemplary, punitive, suffered by such party resulting from or arising out of this agreement, including without limitation, loss of use, increased cost of operations, loss of profit or revenue or business interruptions, however same may be caused and regardless of the other party’s negligence (regardless of whether such negligence is sole, joint, current, active, passive or gross), fault, liability without fault, or willful misconduct.  the preceding sentence shall not be construed as limiting the obligation of any party thereunder to indemnify the other party against third party claims for special, indirect, consequential, punitive or exemplary damages.  
18.
Waiver of Jury Trial.  Each party waives, to the fullest extent permitted by applicable law, any right it may have to a trial by jury in respect of any suit, action or proceeding relating to this Agreement. 

19.
Notices.  Unless otherwise specified, any demand, notice or other communication to be given hereunder shall be in writing and delivered personally, by overnight courier service, by certified mail, postage prepaid and return receipt requested, or by facsimile, to the addresses for notice set forth in Attachment II to this Master Agreement, or such other addresses as may be subsequently designated by effective notice.  Notice shall be effective upon actual receipt, or, if receipt is refused or rejected, upon attempted delivery.

20.
Governing Law.  This Agreement is agreed by the parties to be subject to the jurisdiction of, be governed by and construed in accordance with the laws of the State of Texas, including the Texas Business And Commerce Code, without regard to any conflict of laws rules that may direct the application of the law of any other jurisdiction. 

21.
Miscellaneous.  

(a)
Assignment.  This Agreement will extend to and be binding upon the parties, their successors and assigns, but it is expressly agreed that neither party may assign the Agreement without the prior written consent of the other party, which consent will not be unreasonably withheld or delayed.  Notwithstanding the foregoing, either party has the right, without the necessity of obtaining the other party’s consent to (i) transfer, sell, pledge, encumber or assign this Agreement (in its entirety or partially with respect to any particular Transactions) or the accounts, revenues or proceeds hereof in connection with any financing or other financial arrangements entered into by or on behalf of (directly or indirectly) such party, (ii) transfer or assign this Agreement to an Affiliate of such party, however, if the assignee’s creditworthiness is less than the assigning party’s creditworthiness the assigning party, or its guarantor, shall be required to provide a Guaranty to the non-assigning party, or (iii) transfer or assign this Agreement to any person or entity succeeding to all or substantially all of the assets of such party if such entity’s creditworthiness is greater than or equal to the assigning party or its guarantor’s creditworthiness. 
 (b)
Confidentiality.  Neither party shall disclose directly or indirectly without the prior written consent of the other party the terms of any Transaction to a third party (other than the Affiliates, employees, lenders, counsel, accountants and other agents of the party, or prospective purchasers of all or substantially all of a party’s assets, provided such persons shall have agreed to keep such terms confidential) except in order to comply with any applicable law, order or regulation,   including any regulatory agency’s reporting requirements.  In the event that disclosure is required by a governmental body or applicable law, the party subject to such requirement may disclose the terms of Transactions to the extent so required, but shall promptly notify the other party, prior to disclosure, and shall cooperate (consistent with the disclosing party’s legal obligations) with the other party’s efforts to obtain protective orders or similar restraints with respect to such disclosure at the expense of the other party.

(c)
No Third Party Beneficiary.  Other than persons or entities expressly within the scope of any indemnity given in this Agreement, nothing in this Agreement or any documents arising from any Transactions, unless mutually agreed by the parties in a writing to the contrary, will entitle any persons other than the parties or such indemnities, or their successors or assigns, to any claim, cause of action, remedy or right of any kind relating to any of the Transactions.

(d)
Attorney’s Fees.  Upon the occurrence of an Event of Default, the Defaulting Party shall reimburse the Non-Defaulting Party, on demand, for actual, reasonable out-of-pocket expenses (with interest at the Interest Rate), including, without limitation, reasonable legal fees and expenses incurred by the Non-Defaulting Party in connection with the enforcement of this Agreement.  

(e)
Waiver; Amendments, Severability.  Waiver by either party of the breach of any provision(s) by the other party shall not be deemed to be a waiver of the breach of any other provision(s) or of any subsequent or continuing breach of such provision(s).  This Agreement contains the entire agreement between the parties respecting the matters addressed herein and no alteration or amendment of the Agreement, or waiver of any of its provisions, shall be binding upon either party unless the same be in writing and signed by the party charged.  The invalidity of any one or more covenants or provisions of this Agreement will not affect the validity of any other provisions hereof or this Agreement as a whole, and in case of any such invalidity, the terms of this Agreement shall be construed to the maximum extent possible as if such invalid provision had not been included therein.

(f)
Survival.  Sections 1, 2(c), 5, 9, 10, 12, 13, 14, 16, 17, 20, and this Section 21, shall survive termination or expiration of this Agreement and any Transaction, in addition to any provisions which by their nature should, or by their express terms do, survive or extend beyond termination or expiration of this Agreement.  
(g)
Principles of Construction and Interpretation.  In the event of a conflict between the provisions of the documents that comprise this Agreement, the provisions of the documents will take precedence, govern, and control the rights, obligations and duties of the parties in the following order of priority: (i) the effective Confirmation for the Transaction; (ii) Attachments to this Agreement; and (iii) this Master Agreement.
(h)
Prior Agreements Superseded; Entire Agreement; Counterparts.  This Agreement integrates the entire understanding between the parties with respect to the subject matter covered and supersedes all prior understandings, drafts, discussions, or statements, whether oral or in writing, expressed or implied, dealing with the same subject matter.  This Agreement may be executed in counterparts (including by facsimile), each of which when executed and delivered shall be deemed to constitute one and the same agreement.

(i)
Imaged Agreements.  The Master Agreement, Confirmation(s) or other related documents may be recorded, photocopied and/or stored electronically, including by automated facsimile (the “Imaged Agreement”) and if introduced as evidence in any judicial, arbitration, mediation or administrative proceedings, (i) will be admissible as between the parties to the same extent and under the same conditions as other business records originated and maintained in documentary form, and (ii) neither party shall object to the admissibility of the Imaged Agreement on the basis that such were not originated or maintained in documentary form under the hearsay rule, the best evidence rule or any other rule of evidence. 
IN WITNESS WHEREOF, the parties have caused this Master Agreement to be executed by their respective duly authorized representatives effective as of the date first set forth above.

	[Party A]
	[Party B]

	By:  



(Signature)
Name:


(Please Print)

	By:  




(Signature)
Name:                


(Please Print)

	Title:  



	Title:                   


	Date:  

	Date:                              


	
	Contract No.:          



ATTACHMENT I

Definitions
As used in this Master Agreement, the following terms will have the following meanings:

“Adequate Assurance of Performance” means sufficient security in the form, amount and for the term reasonably acceptable to the party demanding the same, including a standby irrevocable letter of credit issued by a Qualified Institution or a prepayment.  
"Affiliate" means any Person controlled, directly or indirectly, by the party, any Person that controls, directly or indirectly, the party or any Person directly or indirectly under common control with the party.  Control shall mean (i) ownership, directly or indirectly, of either the outstanding voting stock of the controlled Person or any other ownership interest in the controlled Person is such interest has, directly or indirectly, the power to direct or cause the direction of the management and policies of such relevant Person or (ii) operational control of the controlled Person pursuant to an operating agreement, management agreement or other contractual rights.    
“Agreement” means this Master Agreement (including the Attachments hereto) together with the Transactions and Confirmations executed and issued hereunder.
“API” means American Petroleum Institute.

“ASTM” means American Society for Testing and Materials.

"Barrel" means forty-two Gallons.

"Business Day" means any day on which Federal Reserve member banks are open for business.

"Confirmation" means a written document or electronic transmission setting forth the terms of a Transaction as agreed to by the parties.

“Delivering Party" means the party delivering any Product with regard to a particular Transaction.

"Force Majeure" shall mean any cause, whether of the kind enumerated herein or otherwise, which is not within the control of the party claiming suspension and which by the exercise of reasonable diligence such party is unable to prevent or overcome, and which wholly or partially prevents or delays such party’s performance of any of its obligations under this Agreement, including any of the following which satisfy the foregoing criteria:  acts of God;  strikes, lockouts or other industrial disputes or disturbances;  acts of the public enemy, sabotage, wars, blockades; insurrections, riots and other civil disturbances;  epidemics; landslides, floods, brine handling constraints, lightning, earthquakes, fires, tornadoes, hurricanes, or other weather events that necessitate extraordinary measures and expense to maintain operations, and warnings for any of the foregoing which may necessitate the precautionary shut-down of wells, plants, pipelines, gathering systems, loading facilities, refineries, terminals or any portion thereof, or other related facilities;  arrests and restraints of governments (either federal, state, civil or military); explosions, breakage or accidents to equipment, machinery, plants or any portion thereof, or lines of pipe, or the making of repairs or alterations to any of the foregoing necessitated as a result of a Force Majeure event; inability to secure labor or materials at a reasonable rate after the exercise of reasonable diligence, which are required for a party’s performance hereunder; electric power shortages or outages, or the necessity for compliance with any court order, or any law, statute, ordinance, rule, regulation or order promulgated, after execution of this Agreement, by a governmental authority having or asserting jurisdiction. The term “Force Majeure” shall also include any event of Force Majeure, as defined herein, occurring with respect to the facilities or services of any Affiliate supplier of a party which prevents such Affiliate supplier from providing any service or equipment, goods, supplies or other items which, in each case, is necessary for such party’s performance of its obligations under this Agreement.  Notwithstanding the foregoing, “Force Majeure” shall not include:  (i) as to Receiving Party, loss of market, a downturn in the market price for the Product, failure or inability of Receiving Party to resell or otherwise dispose of such Product, or any other similar cause or causes; or (ii) economic hardship, to include, without limitation, Delivering Party's ability to sell or Receiving Party’s ability to purchase the Product at a more advantageous price.

"Gallon" means a U.S. Gallon of 231 cubic inches of liquid corrected for temperature to 60 degrees Fahrenheit and at the equilibrium vapor pressure of the liquid.

"GPA" means the Gas Processors Association of the United States.

“Guaranty” means a guaranty provided on behalf of a party to secure all payment obligations of such party to the other party.  The guaranty, if required, shall be in form and substance reasonably satisfactory to the party receiving the same.
"Insolvency Event" means the party or its guarantor (i) makes a general assignment for the benefit of its creditors, (ii) commences a proceeding under applicable bankruptcy law or other law for the relief of debtors, (iii) files a petition seeking to take advantage of any other law relating to bankruptcy, insolvency, reorganization, winding-up, or composition or readjustment of debts, (iv) has a trustee, custodian, conservator, receiver or similar official appointed for it, or for a substantial part of its property; (v) becomes insolvent or is unable to pay its debts as they become due; or (vi) incurs any involuntary bankruptcy, reorganization, debt arrangement, or other proceeding under any applicable bankruptcy, insolvency or other similar law for the relief of debtors or any dissolution or liquidation proceeding is instituted against the party or its guarantor.
“Interest Rate” means (a) with respect to a Non-Defaulting Party, a per annum rate of interest equal to the prime lending rate published in The Wall Street Journal under "Money Rates" and (b) with respect to a Defaulting Party, a per annum rate of interest equal to two percent (2%) over such prime lending rate; provided, however, in either case the Interest Rate shall not exceed the maximum lawful rate. 
"Off-spec Product" is Product that is contaminated or otherwise fails to meet the applicable specifications under Section 6(d).

“Person” means an individual, corporation, limited liability company, partnership, joint venture, unincorporated organization or any other legal entity.
“Product” means the natural gas liquids product or a component of natural gas liquids that is the subject of a purchase, sale or exchange Transaction executed by the parties.

“Qualified Institution” means financial institution which has assets of at least $10,000,000,000 and a credit rating of at least A- by Standard’s & Poor’s, or A3 by Moody's Investor Services, Inc.

"Receiving Party" means the party receiving any Product with regard to a particular Transaction.
"Settlement Amount" of a Transaction, on any date, means the amount, as calculated by the Non-Defaulting Party in a commercially reasonable manner, which the Non-Defaulting Party would pay to or receive from a third party in an arm's-length transaction as consideration for the third party's entering into a new transaction in which: (a) the Non-Defaulting Party holds the same position as it currently holds in the subject Transaction; (b) the third party holds the same position as the Defaulting Party holds in the subject Transaction; and (c) the new transaction has economic terms and conditions substantially the same in all respects to the economic terms and conditions of the subject Transaction, except that the date of calculation shall be deemed to be the date of commencement of the new transaction.  In making such determination, the Non-Defaulting Party may consider, among other things, quotations from leading dealers in the relevant market.

"Transaction" means a purchase, sale or exchange of a Product for physical delivery to Receiving Party, or its designated agent, pursuant to the terms and provisions contained in this Agreement, as evidenced in a Confirmation.

 "Unpaid Amounts" means any unpaid amounts due and payable under this Agreement, whether due prior to or after any Early Termination Date (but excluding any Settlement Amounts), including but not limited to attorneys’ fees and other expenses payable pursuant to Section 21(e) hereof. 

ATTACHMENT II
	PARTY A
	PARTY NAME
	PARTY B

	________________________________________
________________________________________
________________________________________
Attn:  ___________________________________
Fax:  ___________________________________
	ADDRESS FOR AGREEMENT AND LEGAL NOTICES
	_____________________________________

_____________________________________

_____________________________________

Attn:_____



Fax:____________________________

	
	CONTRACT NUMBER
	

	
	D-U-N-S® NUMBER
	

	■
US FEDERAL: 



OTHER:  





	TAX ID NUMBERS
	
US FEDERAL: 





OTHER:  






	
	GUARANTOR

(IF APPLICABLE)
	

	CONTACT INFORMATION

	____________________________________________________
____________________________________________________
____________________________________________________
ATTN:
__________________________________________
TEL#:
__________________________________________
FAX#:
__________________________________________
EMAIL:




	· COMMERCIAL


	_____________________________________

_____________________________________

_____________________________________

ATTN:




TEL#:






FAX#:




EMAIL:







	_____________________________________________________
_____________________________________________________
_____________________________________________________
ATTN:
___________________________________________
TEL#:
___________________________________________
FAX#:
___________________________________________
EMAIL:




	· SCHEDULING & DELIVERIES
	_____________________________________

_____________________________________

_____________________________________

ATTN:




TEL#:





FAX#:




EMAIL:







	_____________________________________________________
_____________________________________________________
_____________________________________________________
ATTN:
____________________________________________
TEL#:
____________________________________________
FAX#:
____________________________________________
EMAIL:



_______________
	· CREDIT 
	_____________________________________

_____________________________________

_____________________________________

ATTN:




TEL#:





FAX#:




EMAIL:







	_____________________________________________________
_____________________________________________________
_____________________________________________________
ATTN:
___________________________________________
TEL#:
___________________________________________
FAX#:
___________________________________________
EMAIL:



______________
	· TRANSACTION

CONFIRMATIONS
	_____________________________________

_____________________________________

_____________________________________

ATTN:




TEL#:





FAX#:




EMAIL:







	ACCOUNTING INFORMATION

	______________________________________________
______________________________________________
______________________________________________
ATTN:
____________________________________
TEL#:
____________________________________
FAX#:
____________________________________
EMAIL:



_______
	· INVOICES

· PAYMENTS

· SETTLEMENTS
	_____________________________________

_____________________________________

_____________________________________

ATTN:




TEL#:





FAX#:




EMAIL:







	BANK: _________________________________
CITY:  _________________________________
ABA:   _________________________________
ACCT: _________________________________

Reference: ______________________________
	WIRE TRANSFER/ACH NUMBERS


	BANK:





CITY: 





ABA:





ACCT:





Reference:






1
2

