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Order 890 Excerpts
(4)
Right of First Refusal and Preemption

1429. While not specifically addressed in the NOPR, a few commenters use the Commission’s proposed introduction of hourly firm service, discussed above, to argue that the Commission should take the opportunity to clarify or revise the right of first refusal for short term transmission service requests. 

1430. To understand commenter concerns, it is useful to note the relevant components of the reservation and scheduling process in the pro forma OATT.  Reservations for short-term firm point-to-point transmission service are available on a first-come, first-served basis and are conditional based upon the length of the requested transaction as explained further below.  If the transmission system becomes oversubscribed, longer-term service may preempt shorter term service, up to a specified period.  The shorter term reservation holder has a right of first refusal to match the longer term reservation, but such right must be exercised within 24 hours of being notified of the competing reservation, or earlier to comply with the scheduling deadline.  

Comments

1431. Salt River argues that the time required to administer the right of first refusal – which includes contacting customers and allowing time to exercise the right of first refusal – is overwhelming.  Salt River argues that the current OASIS business practices do not permit adequate time to implement these rules, and the industry lacks the software to either streamline the effort or ensure quality control.  Salt River contends that for hourly, daily, and weekly requests, the complexity and potentially unjust results of administering preemption and the right of first refusal rules outweighs any potential benefits.  Accordingly, Salt River recommends revisions to the pro forma OATT that make the right of first refusal available only to monthly requests for service.

1432. To address the complications arising from preemption and the right of first refusal, Duke proposes several revisions to the pro forma OATT:  only pre-confirmed requests would trigger preemption; confirmed requests could not be displaced by longer term requests; only monthly customers subject to preemption would be given a right of first refusal (Salt River proposes a similar OATT revision); and, profiled requests (i.e., requests for transmission that may have different MW values for each hour of the day, and may even include some hours where the MW value is zero) would not be granted priority over confirmed reservations.  TranServ also asks the Commission to provide guidance establishing the earliest and latest submission times and maximum successive or consecutive terms of service required.  TranServ contends it is unreasonable that a request for daily firm service could be submitted years in advance and then have a right of first refusal to match any longer-term request for service.  

1433. To eliminate the potential for more complexity, TranServ requests that the Commission eliminate the conditional nature of short-term point-to-point service under the OATT.  Whether the Commission adopts this recommendation, TranServ further recommends that the Commission revise the timing provisions for requesting short-term point-to-point service to reduce overlap for submission of requests that would trigger the need for preemption.  TranServ and Duke recommend a reservation or bidding process in which one increment of service (monthly, weekly, daily, and hourly) is available at a time, with each successive shorter increment of service becoming available after the reservation or bidding window for the preceding longer increment has closed.  

1434. NorthWestern requests that the Commission clarify whether the terms “reservation” and “request” used in section 13.2 (Reservation Priority) are used interchangeably.  If they are not used interchangeably, and “reservation” is meant to be a confirmed request, while “request” is a queued request that has not been confirmed, NorthWestern suggests that the sentence that includes the two uses of “reservation” creates confusion because, if both requests are confirmed, then either sufficient capacity exists to accept both requests, or the transmission provider accepted requests that exceed the ATC.  To avoid confusion, then NorthWestern recommends that the second use of “reservation” should be changed to “request.”  If so, to avoid the suggestion that the section is attempting to distinguish between requests that have been confirmed from those simply queued, NorthWestern recommends that the Commission consider changing all of the “reservation” references to “request.”

Commission Determination 
1435. Based on the issues raised in comments, we find that changing the “first come, first served” nature of the reservation process and right of first refusal process is not warranted at this time.  The “first come, first served” principle facilitates the administration of the reservation process and benefits customers because there can be little confusion about how to comply with it.

1436. The remaining concerns regarding administering the right of first refusal are addressed below.  First, when a longer-term request seeks capacity allocated to multiple shorter term requests, the shorter-term customers should have simultaneous opportunities to exercise the right of first refusal.  Duration, pre-confirmation status, price, and time of response would then be used to determine which of the shorter term requests will be able to exercise the right of first refusal, consistent with the Commission’s tie breaking provision in section 13.2(ii).  Second, to minimize the potential for gaming, a preempting longer request must be for a fixed capacity over the term of the request.

1437. We agree with NorthWestern’s assertion that the sentence in section 13.2(iii) of the pro forma OATT that includes the two uses of “reservation” creates confusion.  Therefore, we clarify that the terms “reservation” and “request” are not used interchangeably; “reservation” is meant to be a confirmed request, while “request” is a queued request that has not been confirmed.  To clarify the distinction between use of the terms “request” and “reservation” in section 13.2(iii), we will revise that section so that the sentence “Before the conditional reservation deadline, if available transfer capability is insufficient to satisfy all Applications, an Eligible Customer with a reservation for shorter term service has the right of first refusal to match any longer term reservation before losing its reservation priority” is replaced by the sentence “Before the conditional reservation deadline, if available transfer capability is insufficient to satisfy all Applications, an Eligible Customer with a reservation for shorter term service has the 
right of first refusal to match any longer term request before losing its reservation priority.”  
Order 890-A Excerpts
a. Reservation Priority

(1)
Priority for Pre-Confirmed Requests

778. The Commission determined in Order No. 890 that longer duration service requests will continue to have priority over shorter duration service requests, with pre-confirmation serving as a tie-breaker for requests of equal duration.  The Commission further provided that pre-confirmed, non-firm point-to-point transmission service requests and short-term, firm point-to-point transmission service requests would have priority over non-confirmed, non-firm and short-term requests, respectively, of equal duration.  Pre-confirmed requests for transmission service will not preempt an equal duration request that has already been confirmed. 

779. The Commission also clarified its policies regarding the treatment of pre-confirmed requests in order to address concerns regarding operational difficulties caused by giving priority to such requests.  First, the Commission prohibited transmission customers from withdrawing pre-confirmed, non-firm and short-term firm point-to-point transmission service requests prior to when the transmission customer is offered service or a system impact study.  Transmission providers shall invalidate, however, a pre-confirmed request at the request of the transmission customer in the very near term following submittal of the request, in the event the transmission customer makes an inadvertent error in submitting its request.  Second, the Commission explained that a customer is not bound to take service when the transmission provider counteroffers the customer’s initial request, although it is obligated to take service in the event the transmission provider offers the service requested.  

Requests for Rehearing and Clarification
780. TranServ objects to the retention of priority for longer-term service, regardless of pre-confirmation status.  TranServ maintains that the advantages of longer-term services in the form of redirect opportunities and secondary market sales are sufficient incentives in and of themselves and that the ability to preempt shorter term service is unnecessary to promote longer term sales.  TranServ acknowledges that the preemption and matching provisions have been in the pro forma OATT since Order No. 888, but questions the extent to which they have been fully implemented into the business practices of all transmission providers.  TranServ argues that transmission customers would prefer to have transaction certainty once they have confirmed service instead of remaining in an uncertain, conditional state up until the relevant scheduling deadline.  TranServ also suggests that retention of the preemption policy will impede development of the secondary market for transmission capacity, questioning whether customers would see any value in entering into a secondary market purchase that is subject to preemption or understand their rights and obligations, and those of the assignee, in the event preemption occurs. 

781. If the Commission retains the priority for longer term service, TranServ requests clarification of how preemption is to be implemented in certain circumstances.  TranServ questions whether a reservation for consecutive terms of service is considered “unconditional” in its entirety when the first increment of service becomes unconditional.  For a reservation for three consecutive days of daily service, TranServ asks whether that entire reservation (three days) is considered unconditional one day prior to the start of service, or whether only the first day of that three-day reservation becomes unconditional and not subject to preemption.  

782. Ameren maintains that the Commission should include priority for pre-confirmed long-term firm requests to ensure that long-term uses are allocated to those customers that have the greatest demand.  Ameren contends that excluding long-term firm requests from consideration as pre-confirmed requests may distort the transmission service queue and affect existing long-term firm uses of the grid, such as agreements eligible for rollover rights, by triggering the requirement to match a competing request that has not been confirmed.  Ameren requests that the Commission require priority for pre-confirmed requests of all durations of firm service or, at a minimum, require that any request that competes with a long-term firm transmission service agreement eligible for rollover must be pre-confirmed.

783. E.ON U.S. argues that it is not clear what happens to a pre-confirmed request if the transmission provider only can provide the requested service if additional facilities are constructed.  E.ON U.S. requests clarification whether an offer to provide service if additional facilities are constructed is a counteroffer that allows the customer submitting a pre-confirmed request to decline service.

784. Tenaska requests additional flexibility regarding the withdrawal of pre-confirmed requests.  Tenaska suggests that the Commission establish a defined period, up to the point prior to the processing of the request by the transmission provider, during which pre-confirmed, non-firm and short-term firm point-to-point transmission service requests may be withdrawn for any reason and without penalty.  Tenaska argues this flexibility is necessary to ensure that point-to-point customers are not competitively disadvantaged vis-à-vis network service customers when obtaining ATC, since network customers pay no additional cost for transmission they cannot use.  

785. Southern suggests that the Commission allow transmission providers working through NAESB sufficient time to develop procedures for processing competing pre-confirmed requests, including how a request whose evaluation is in progress should or should not be impacted by a new pre-confirmed request received prior to such evaluation being completed. 

a. Commission Determination
786. The Commission affirms the decision in Order No. 890 to give priority based on pre-confirmed status only to short-term firm and long-term non-firm requests for service.  As the Commission explained in Order No. 890, the Commission was mindful that the pre-confirmation process could disrupt the transmission study process, undermine longer-term uses of the transmission system, or disadvantage transmission customers that are not in a position to pre-confirm their requests.  Restricting the scope of transmission service requests receiving priority for pre-confirmation status to short-term firm and long-term non-firm service requests is necessary in order to minimize disruptions with existing study procedures and power procurement practices in place for long-term firm service requests.  We believe this appropriately balances the need to promote long-term transmission rights against the need for increased certainty for customers seeking shorter-term firm and non-firm service.
  Similarly, we decline to alter the Commission’s long-standing policy of giving longer duration requests for service priority over shorter duration requests.  To do so would undermine the Commission’s goal of encouraging longer term uses of the transmission system. 

787. We clarify in response to E.ON U.S. that, in the event an offer for service on a pre-confirmed request can only be accommodated by additions to the transmission provider’s transmission system, the transmission customer may:  (1) take a shorter term of service, if available; (2) agree to undertake any upgrades that may be necessary to accommodated the transmission requests; or (3) decline service.  The Commission rejects Tenaska’s proposal to adopt a deadline prior to which a transmission customer may withdraw a pre-confirmed transmission service request.  Providing an opportunity to pre-confirm applications is intended to reduce overloading of transmission study queues and minimize the amount of transmission requests later withdrawn from the study queue, increasing the efficiency of processing transmission service requests.  Allowing transmission customers to withdraw pre-confirmed transmission service requests without reason or penalty as suggested by Tenaska would undermine the very reason pre-confirmation status has been given a priority.

788. We decline Southern’s request to extend the effectiveness of the reforms regarding pre-confirmation priority pending development of related business practices by NAESB.  We believe that Order No. 890 provides sufficient guidance for transmission providers to implement this priority in advance of any standardization efforts that may be undertaken through the NAESB process.  

789. With respect to TranServ’s question regarding application of the right of first refusal for eligible customers with requests for service over multiple days, the Commission clarifies that a competing request must exceed the total term of service in order to trigger the right of first refusal.  Thus, in order for a competing request of equal price to preempt a reservation for three conservative days of daily service, that request must be for four consecutive days or longer and must be received at least one day before the first day of the original customer’s three-day term of service. 

790. Upon review of tariff provisions governing pre-confirmation of transmission service requests, the Commission has determined that the language adopted in Order No. 890 did not fully capture the Commission’s intent of allowing all eligible customers the opportunity to pre-confirm short-term firm and non-firm reservations.  As currently written, the language of sections 1.39, 17.2 and 18.2 of the pro forma OATT make pre-confirmation available only to those that are already transmission customers, rather than all eligible customers.  The Commission has revised those sections of the pro forma OATT to more accurately reflect our intent that pre-confirmation service should be available to all eligible customers seeking short-term firm and non-firm transmission services.

a. (2)
Price as a Tie-Breaker

791. In Order No. 890, the Commission added price as a tie-breaker in determining reservation queue priority when the transmission provider is willing to discount transmission service, so that price will serve as a tie breaker after pre-confirmation status.  The Commission clarified that, in the event a later queued short-term request for transmission service preempts a conditionally confirmed short-term request for transmission service based on price, the conditionally confirmed request has a right to match the price offer of the later queued request. 
a. Requests for Rehearing and Clarification
792. E.ON U.S. requests clarification that the use of price as a tie-breaker means that a customer that is receiving service and that is not otherwise subject to a discount will receive a reservation priority over one who receives a discount.  E.ON U.S. states that transmission service is not provided at market-based rates and, thus, using price as a tie-breaker cannot mean that a customer offering a market-based price is to be rewarded with reservation priority.  

a. Commission Determination
793. We agree with E.ON U.S. that use of price as a tie-breaker does not mean that a customer is offering to be charged a market-based rate by the transmission provider. Under section 13.2 of the pro forma OATT, price serves as a tie-breaker among competing service requests of equal duration only when the transmission provider has offered a discount or a “below ceiling rate” on transmission service.  Transmission providers may not charge rates above those stated in their OATT for primary transmission capacity.

Five-Minute Window for Requests

794. The Commission determined in Order No. 890 that the first-come, first-served policy for transmission service under the pro forma OATT should remain largely intact.  The Commission allowed, but did not generally require, transmission providers to propose a window within which all transmission service requests the transmission provider receives will be deemed to have been submitted simultaneously.  Only transmission providers that have adopted a “no earlier than” time for submitting transmission service requests were required to treat transmission service requests received within a specified period of time as having been received simultaneously.  The Commission stated that the submittal window for these transmission providers must be open for at least five minutes unless the transmission provider can present a compelling rationale to justify a shorter submittal window.  The Commission required these and any other transmission providers deeming requests submitted within a specified period as having been submitted simultaneously to propose a method for allocating transmission capacity if requests submitted within the same time period exceed available capacity.  

Requests for Rehearing and Clarification
795. Powerex and Southern protest the Commission’s departure from the long-standing first-come, first-served priority scheme.  Powerex contends that, of the commenters supporting a simultaneous-priority window, none presented evidence that they were less sophisticated, had fewer financial resources, or had encountered prohibitively high software and other costs associated with operating an efficient transmission reservation desk.  Powerex argues that the Commission mischaracterized support for the window proposal, stating that half of the critics of the proposed window provide and/or use transmission predominantly within the Western Interconnection.  

796. Powerex, Southern, and Tenaska suggest that use of a simultaneous priority window will lead to implementation and operational problems, requiring transmission providers to allocate transmission capacity among multiple requesting customers, resulting in customers potentially receiving unusable blocks of capacity.  Powerex contends that the Commission has relied on first-come, first-served priority in other contexts based on a similar concern that pro rata allocation of scarce capacity may result in blocks too small for the customer to use.
  If the Commission does not grant rehearing on this issue, Southern asks the Commission, at a minimum, to clarify that NAESB will be permitted to address and resolve in a uniform fashion the numerous operational issues associated with treating all requests received within a certain timeframe as having been received simultaneously.

797. Powerex further argues that, with a pro rata window approach, transmission customers with multiple affiliates will be able to secure more usable blocks of capacity by pooling their requests through reassignment, while single-entity customers will confront numerous transaction obstacles to obtain a similar result.  Powerex again points to precedent in the gas context, arguing that the Commission recognized similar concerns to support a first-come, first-served approach for reserving pipeline capacity.
  Powerex argues that the Commission failed to address these concerns.  Finally, Powerex objects to the Commission’s characterization of the first-come, first-served priority structure as arbitrary, arguing that a specified window is equally arbitrary since it separates by a millisecond those that fall within the simultaneous window and those that fall outside.

798. If the Commission declines to grant rehearing of the use of a simultaneous priority window, Powerex requests clarification regarding its implementation.  First, Powerex contends that a simultaneous window must commence at the start of the “no later than” hour and conclude five minutes later, and not be a “rolling window” that groups together service requests submitted within five minutes of each other.  Second, Powerex requests clarification that the simultaneous priority window would not apply to hourly transmission service, to the extent it is offered by the transmission provider, arguing that there is insufficient time for customers to monitor the multitude of various transmission providers’ windows for hourly requests and that potential pro rata allocations of hourly service would have little value to customers.

799. Tenaska similarly argues that the Commission must provide clear, uniform guidance as to what methods will, and will not, be acceptable for allocating transmission capacity when there is insufficient capacity to satisfy requests deemed to have been submitted simultaneously, as well as further guidance regarding the window period that a transmission provider may designate.  Tenaska contends that the Commission has given transmission providers too much discretion by allowing them to propose a method for allocating transmission capacity if sufficient capacity is not available to meet all requests submitted within the specified time period.  Tenaska argues that such discretion is a potential breeding ground for undue discrimination and, therefore, that the Commission should provide additional guidance to ensure that the methods for allocating transmission capacity minimize the opportunity for gaming.

800. Ameren asks the Commission to clarify that any proposal to voluntarily adopt an equivalent priority standard must be clearly defined and supported.  Ameren suggests that an applicant submitting a proposal for a five-minute equivalent priority standard must make clear whether it is proposing to use a rolling five-minute window or whether it will use a series of discrete five-minute windows.  Ameren contends the applicant also should be required to clearly explain what sort of tie-breaking mechanisms it will use.  

801. EEI asks the Commission to clarify the requirement to adopt a submittal window is not triggered by a “no earlier than” time for requests for non-firm service.  EEI notes that section 18.3 of the pro forma OATT requires all transmission providers to impose limits on how early a request for non-firm service may be submitted.  EEI therefore argues that the requirement to adopt a submittal window should apply only to transmission providers that have established a "no earlier than" time for requests for firm point-to-point or network service.

Commission Determination

802. The Commission denies rehearing of the Commission’s decision in Order No. 890 to require transmission providers that have adopted a “no earlier than” time for submitting requests for firm transmission service to treat all requests received within a specified period of time as having been received simultaneously.
  We agree with petitioners that the Commission’s long-standing first-come, first-served policy is a simple and efficient way for transmission providers to allocate firm transmission capacity among competing service requests.  For this reason, Order No. 890 generally grants transmission providers the discretion to determine which transmission services, if any, will be subject to a submittal window.  The Commission recognized only one exception to this rule: when the transmission provider has established dates before which requests for firm transmission service will not be accepted.

803. As the Commission explained in Order No. 890, the first-come, first-served policy can disadvantage certain transmission customers when a “no earlier than” restriction is in place.
  Such a restriction forces transmission customers competing for transmission capacity to precisely time their requests for service such that they are received after the “no earlier than” time, yet before other customers.  This has the potential of disadvantaging transmission customers that are less sophisticated and have fewer financial resources.  The Commission stated in Order No. 890 that, when considering requests for firm transmission service received after the “no earlier than” time has expired, there is no meaningful difference between those received seconds ahead of another because one customer’s computer is slower than another and no petitioner argues otherwise on rehearing.
 

804. We clarify in response to Ameren and Powerex that each transmission provider has discretion to determine how its submittal window will be implemented, including the point at which the window goes into effect.  Although the Commission agrees with Powerex, in principle, that it would be logical for submittal windows to begin on the first minute of the “no earlier than” time, we will not categorically dismiss alternatives to this arrangement since these procedures are best reviewed on a case-by-case basis.  Similarly, any transmission provider that has implemented hourly firm point-to-point service should address how the submittal window would be implemented for that service, including any limitations on the use of a submittal window for that product.  It is more appropriate for the Commission to consider customer concerns regarding use of a submittal window for hourly firm transmission service in the context of the transmission provider’s particular proposal.

805. The Commission recognizes that developing methods to allocate capacity among requests received during a submittal window may require detailed procedures, particularly when transmission requests received simultaneously exceed available capacity.  As the Commission explained in Order No. 890, however, we believe that each transmission provider is in the best position to develop allocation procedures that are suitable for its system.  This does not preclude transmission providers from working through NAESB to develop standardized practices, as suggested by Southern.  For example, as we pointed out in Order No. 890, allocation methods such as that used by PJM to allocate monthly firm point-to-point transmission service could provide useful guidance in developing general allocation procedures.
  

806. The Commission disagrees with Tenaska that allowing transmission providers to develop a methodology to allocate insufficient capacity will lead to undue discrimination.  As Ameren suggests, each transmission provider must clearly define and support its allocation methodology in its tariff and, thus, customers can raise any concerns regarding the potential for discrimination during the Commission’s review of the relevant tariff language.  Once the tariff language is in place, transmission customers can, and should, bring to the Commission’s attention any failure by the transmission provider to follow its tariff.  While the Commission could remove transmission provider discretion in this area by adopting a single, one-size-fits-all approach, such as a mandatory pro rata distribution methodology, this approach may not produce the best result in all cases.  As the very precedent cited by petitioners acknowledges, every allocation methodology has advantages and disadvantages.
 We reiterate our belief that transmission providers are in the best position to determine which allocation mechanism works best for their systems. 

(4)
Right of First Refusal and Preemption

807. The Commission declined in Order No. 890 to otherwise change the “first come, first served” nature of the reservation process or right of first refusal process.  The Commission explained that, when a longer-term request seeks capacity allocated to multiple shorter term requests, the shorter-term customers should have simultaneous opportunities to exercise the right of first refusal.  The Commission also stated that, to minimize the potential for gaming, a preempting longer request must be for a fixed capacity over the term of the request.  The Commission also revised section 13.2(iii) of the pro forma OATT to more clearly distinguish between the use of the terms “request” and “reservation” for purposes of administering the right of first refusal.

Requests for Rehearing and Clarification

808. TranServ contends that the Commission did not fully address in Order No. 890 the procedures governing the right of first refusal competition and its potential for gaming.  If a longer-term request initiates a right of first refusal competition among multiple shorter-term customers, TranServ requests clarification of whether there should be rounds of bidding and, if so, what the timing of that process should be.  TranServ also asks what should happen in the event that a longer duration (not pre-confirmed) request is withdrawn in the middle of a competition, i.e., whether those customers that opted to match are allowed out of their longer duration reservations and whether those that opted not to match are re-instated to their original capacity.  TranServ suggests that, before any preemptions are initiated, the longer duration, higher priority request must be confirmed and locked in with the competing customer before turning to the right of first refusal rights holders and seeking their intent to match to preserve their service priority.  In addition to locking in the longer duration customer prior to initiating preemption and right of first refusal, TranServ argues that the transmission provider should be required to provide a “counter-offer” matching request to the customer being preempted that they may then elect to ignore or withdraw, or confirm to retain their service priority. TranServ further questions what the transmission provider’s obligation is if the customer being preempted exercises its right of first refusal by submitting a longer duration request which cannot be granted without preemption of yet another request.

809. TranServ also questions implementation of the right of first refusal in the event transmission capacity is reassigned.  Assuming that a customer with a confirmed reservation for one week resells capacity for one day, TranServ asks whether the reseller, the assignee, or both have responsibility to match a competing longer-term request received by the transmission provider.  TranServ states that this issue was considered by NAESB during WEQ discussions and that, during those discussions, there was serious consideration given to not allowing the resale of short-term firm prior to its unconditional deadline.

810. TranServ further questions what a shorter-term transmission customer’s obligation is if the longer-term service request only preempts a portion of the short-term customer’s service.  TranServ suggests that the term “match” in such instances be limited to an exact match of duration with no option for the preempted customer to go beyond those bounds and that the capacity of the match should be in the amount that would need to be recalled from the preempted customer to satisfy the longer duration request.

811. Duke argues that the right of first refusal regime for transactions as short as one day for firm and one hour for non-firm is overly complicated and will leave customers confused and unsatisfied as to whether and when they can be assured that they have secured transmission capacity.  Duke provides detailed hypotheticals of the right of first refusal competition process, arguing that the process is cumbersome and could lead to anomalous and unwarranted outcomes.  Duke urges that the Commission place the following limits on the right of first refusal: require that matching requests be pre-confirmed and at full tariff price, and that they be for the same amount (MW) and duration as the competing requests; and, provide that rights of first refusal are only offered when there is no impact on reservations that are not on constrained interfaces.  With these limitations in place, Duke contends that the transmission provider will not have had to entertain multiple right of first refusal rounds that in some instances may leave capacity on the table and force customers to buy more service than they may have required.

812. Bonneville seeks clarification as to how duration, pre-confirmation status, price and time of response should be used to determine the order in which the multiple, preempted shorter-term requests may exercise the right of first refusal.  By providing several hypotheticals, Bonneville states that it cannot envision a circumstance in which a right of first refusal is offered to a request when the transmission provider does not have capacity to satisfy that request.  Bonneville requests that the Commission either delete the two sentences in section 13.2(iii) of the pro forma OATT concerning this issue or clarify how the transmission provider is expected to apply them.

813. Bonneville also requests clarification regarding which customers have a right of first refusal under section 13.2 of the pro forma OATT.  Although the Commission amended the second sentence in section 13.2(iii) of the pro forma OATT to grant eligible customers with a “reservation” a right of first refusal to match longer-term “requests,” other sentences in that section still refer to preemption of shorter-term “requests” for service instead of “reservations.”  Bonneville states that this suggests that shorter-term requests maintain a right of first refusal.  Bonneville also contends that the first sentence of section 13.2(iii), providing that “requests” for longer term service may preempt “requests for shorter term service” up to specified deadlines, suggests that a longer duration request simply preempts a shorter duration request, which is not offered a right of first refusal.  Bonneville argues that this would violate the first-come, first-served rule, yet if the longer duration request is offered a right of first refusal, it would contradict the amended language of section 13.2(iii), under which only longer duration “reservations” have a right of first refusal.

Commission Determination

814. The Commission affirms the decision in Order No. 890 not to change the “first-come, first served” nature of the reservation process and the right of first refusal.  These policies have worked well in the past and, as we explain in Order No. 890, benefit transmission providers and customers alike by facilitating the administration of the reservation process and removing confusion about how to comply. 

815. We disagree with Duke and TranServ that the right of first refusal policies should be revised based on complex hypotheticals involving the preemption of multiple short-term reservations.  The complexities pointed to by these commenters do not by themselves warrant changing the right of first refusal rule.  Even though we recognize the potential for complexities to arise under the right of first refusal rule, we believe them to be relatively limited.  In the off-chance that multiple eligible customers with short-term reservations choose to exercise their right of first refusal for the same capacity simultaneously, the Commission believes that they should have a right to do so.  

816. We therefore decline to expand upon the language of the pro forma OATT to account for every factual scenario that could arise under sections 13.2 and 14.2 of the pro forma OATT.  Sections 13.2 and 14.2 of the pro forma OATT set forth adequate guidance for transmission providers to fairly administer competing requests, including the priorities for determining which reservations or requests trump one another as well as the timeframes for eligible customers to respond to competing requests.  As noted above, we recognize that certain unique cases can present difficult allocation issues, but conclude that these extreme cases arise infrequently in the normal course of business.  In the vast majority of cases, we believe the right of first refusal rules are efficient and easy to administer without further amending the governing tariff language, as Bonneville and Southern suggest. 

817. To the extent necessary, the Commission clarifies that a “competing request” under sections 13.2 and 14.2 of the pro forma OATT may include a transmission service request that overlaps with only part of another existing transmission service reservation since both requests cannot be granted simultaneously.  Accordingly, a “competing request” for purposes of sections 13.2 and 14.2 may also include a transmission service request for which transmission capacity cannot be accommodated without preempting one or more existing transmission reservations of parts thereof.  

818. In response to TranServ and Duke, we clarify that sections 13.2 and 14.2 allow an eligible customer to retain its original reservation by matching the competing service request’s cost or duration terms exactly or by exceeding one or more of the terms of a competing transmission service request.  Since any “match” by an eligible customer in response to a potentially preempting request, by definition, either exceeds the costs, duration or both of the eligible customer’s original reservation, we do not believe eligible customers opting to match a competing request have a strong incentive, if any, to “match” a competing request with terms that exceed the competing request.  Nevertheless, we do not see any harm resulting from a match that exceeds the exact terms of a competing request and therefore believe it would not be appropriate to preclude the ability of eligible customers to make such a request. 

819. With regard to reassignments of capacity in the secondary market, we clarify that the associated right of first refusal under sections 13.2 and 14.2 of the pro forma OATT to match a competing transmission service request applies to the primary transmission service, not the reassignment of scheduling rights.  Using TranServ’s example, the reassignment of one day of a customer’s weekly service would not cause the assignor or the assignee to match a competing three day request for service since the initial one week reservation already exceeded the competing request.  The fact that one day of service has been reassigned does not alter the assignor’s entitlement to use service for the remaining week reserved. 

820. Finally, we grant rehearing to revise sections 13.2 and 14.2 of the pro forma OATT to clarify, as Bonneville requests, the terms and obligations of sections 13.2 and 14.2 of the pro forma OATT. 

 Order 890-B Excerpts
b. Right of First Refusal and Preemption

159. The Commission affirmed in Order No. 890-A the decision not to change the first-come, first-served nature of the reservation process and the right of first refusal.  In response to comments that administration of the right of first refusal has the potential to create complicated scenarios, such as when scarce capacity exists, the Commission declined to expand upon the language of the pro forma OATT to account for every factual scenario that could arise.  The Commission recognized that certain unique cases can present difficult allocation issues, but concluded that such cases arise infrequently and that sections 13.2 and 14.2 of the pro forma OATT provide adequate guidance for the vast majority of requests.

Request for Rehearing and Clarification

160. Duke asks the Commission to clarify that a transmission provider need not offer a right of first refusal if it cannot be done in a single offering to other eligible customers.  Duke argues that it is unduly complicated to offer a right of first refusal when the offer triggers other transmission customers’ rights of first refusal.  If it is the Commission’s intention that the transmission provider offer cascading rights of first refusal, Duke requests guidance that can be used by NAESB to develop adequate business practices.

Commission Determination

161. The Commission declines to address in this rulemaking proceeding how transmission providers should resolve complicated and fact-specific scenarios such as the cascading rights of first refusal described by Duke.  Sections 13.2 and 14.2 of the pro forma OATT provide adequate guidance for transmission providers to fairly administer the vast majority of competing requests, including priorities for determining which reservations or requests trump one another as well as the timeframes for eligible customers to respond to competing requests.  As the Commission explained in Order No. 890-A, we expect that more complex circumstances such as those suggested by Duke will be relatively limited and, therefore, are best addressed on a case-by-case basis.
  Transmission providers remain free, however, to develop through the NAESB process standard procedures for processing complicated request scenarios.

� As we explain in section � REF _Ref184023657 \w \h ��III.D.2.c�, a customer exercising a rollover right is only required to match a bona fide competing commitment to take service, evidenced for example by a pre-confirmed transmission request or the execution of a contingent service contract.  


� The Commission addresses the reassignment of transmission service in the secondary market in section � REF _Ref184022076 \w \h ��III.C.3�.


� Citing Trailblazer Pipeline Co., 108 FERC ¶ 61,049 (2004).


� Citing id.


� We agree with EEI that the requirement to establish a submittal window applies to those transmission providers that have adopted a "no earlier than" time for the submission of firm point-to-point or network service.  The pro forma OATT contains a "no earlier than" time that applies to requests for non-firm point-to-point service, which we do not intend to trigger the requirement to establish a submittal window.


� See Order No. 890 at P 1419.


� Id.


� See id. at P 1422.


� See Trailblazer Pipeline Co., 108 FERC ¶ 61,049 at P 41.  The Commission in that case accepted a pipeline’s proposal not to use pro rata allocations in the event tie breaking was necessary out of a concern that resulting amounts of capacity would be too small to be of real use to a shipper.  Shippers, however, had argued for use of pro rata allocations to increase the number of parties that could serve a market.  Based on the circumstances of that case, the Commission accepted the proposal to use a first-in-time tiebreaking methodology.  It does not follow, however, that use of a pro rata allocation would be inappropriate in all circumstances. 


� Should be footnote 109 See Order No. 890-A at P 816.
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