Informal Comments 

Of the Bonneville Power Administration

On 

The Non-Disclosure Agreement for e-Tag Data


Please consider the following comments:

· The NAESB draft NDA does not identify whether employees other than the signatory are covered under the agreement.  Presumably employees, contractors, attorneys, etc. may have access to the information covered by the NDA without limitation.  

· The NAESB draft NDA does not have an Exclusion of Materials clause that would exempt information from being considered as confidential if received without any violation of the NDA terms (e.g., information already in the receiving party’s possession or information that has become part of the public domain by means other than a breach of the agreement). 

· The NAESB draft NDA does not contain a clause covering Exemptions for Compelled Disclosure, which would exempt disclosures made pursuant to an order by a court, administrative agency, arbitration panel, or as otherwise required by law.  A federal entity cannot make an absolute guarantee of non-disclosure due to limitations under the Freedom of Information Act or other compelled disclosure.  

· The NAESB draft NDA has no term.  Even assuming that there will no changes in the electrical tagging arrangements, it still might be appropriate to specify a term (e.g., indicate that the agreement will be for an initial term of ten years, unless renewed by all parties).
· How is it anticipated that the Recipient will satisfy its obligation under the agreement “for ensuring that any third party granted access to the Electronic Tagging System data under the conditions of this agreement is aware of the confidentiality obligations surrounding the Electronic Tagging System data and that the data will not be disseminated beyond the third party”?  For example, is it sufficient to make a disclaimer to the third party that the information is confidential?  Is the responsibility met by providing the third party with another NDA?  Or is this an absolute responsibility?  
Many thanks

Page 1 of 1
4/17/09


