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North American Energy Standards Board

801 Travis, Suite 1675, Houston, Texas 77002

Phone:  (713) 356-0060, Fax:  (713) 356-0067, E-mail: naesb@naesb.org

Home Page: www.naesb.org


TO:
NAESB Wholesale Electric Quadrant Executive Committee Task Force for FERC Order No. 1000 Attendees and Task Force Members:  Kathy York, Pat McGovern, Sherri Monteith, Narinder Saini, Ed Skiba, Dave Taylor, Lou Ann Westerfield, James Manning, Ed Davis, Jonathan Booe, Rae McQuade
FROM: 
Rae McQuade
RE:
NAESB Review of FERC Order No. 1000
DATE:

October 3, 2011
Dear Task Force – 

This document will serve as the notes for the meeting, the recommendation to the WEQ EC for inclusion of provisional items to the annual planning process, and the analysis of the order as it may impact NAESB.

First of all, thank you so much for participating in the review for FERC Order No. 1000 and possible implications to NAESB standards.  Attached please find a matrix that excerpts the Commission determinations from FERC Order No. 1000 for which comments were made in today’s meeting.  A link to the full order is also provided for context
. The matrix of all Commission determinations from FERC Order No. 1000 can be found at http://www.naesb.org/pdf4/ferc_order1000_100311a1.doc.

The meeting began at 9:00 am Central in Houston at the NAESB offices.  The administrative items for the task force were addressed – antitrust guidance and adoption of the agenda.  Before we began the review, we identified three possible categories of NAESB efforts that could be related to FERC Order No. 1000 – (1) OASIS standards, (2) complementary business practices in support of NERC reliability standards development, and (3) gas-electric coordination.  When the review of the order concluded, we determined that paragraph nos. 58, 82, 146, 157, 159,161, 203, 204, 209, 225, 293, 369, 396, 398, 402 and 458 could contribute to a suggested provisional annual plan item in support of the order.  A natural gas-electric coordination item will also be suggested to the WEQ EC for inclusion as a provisional annual plan item in support of the order.  
The group agreed that the order was written to provide flexibility to the industry in the means by which the industry determined compliance.  The provisional items are provided to the WEQ EC for discussion, should the EC come to a decision that fully voluntary standards that provide a framework within which meet the requirements of the order would prove helpful.
The language for the provisional annual plan items are:
1.
Consider the development of gas-electric coordination standards in support of FERC Order No. 1000, recognizing the transmission planning required for facilities needed for the integration of variable and renewable generation that may be reliant on gas-fired generation and gas pipeline transmission.
2.
Support FERC Order No. 1000:
· Paragraph 58 – a review of the OASIS standards developed for service across multiple transmission systems, specifically the queuing process, to determine if changes are needed. 

· Paragraph 82 – consider if the development of an: 
optional posting standard for metrics to address the problems and difficulties of planning transmission facilities meeting state resource requirements that must also be integrated with existing transmission planning processes based on metrics or tariff provisions focused on reliability or, in some cases, production cost savings 
would be beneficial and if so, develop the optional posting standard.
· Paragraphs 146, 157, 159, 161, 203 – consider the development of an optional framework or checklist to support the 4 requirements of interregional transmission coordination as identified in Attachment K.  
· Paragraph 204 -- consider the development of an optional checklist of procedural items to support identifying the needs of wholesale customers would be helpful – through meeting the criteria outlined in Attachment K of the pro forma OATT.

· Paragraph 209 -- consider the development of an optional posting standard that would identify the evaluation criteria applied to potential solutions to transmission needs in the transmission planning processes.  This effort could be similar to the work NAESB undertook for ATC postings.

· Paragraphs 225 and 293 -- consider the development of definitions for incumbent and non-incumbent transmission developer.

· Paragraph 293 -- consider the development of an optional project informational form to be submitted by prospective project sponsors which will be used for evaluation in the regional transmission planning process.

· Paragraph 369 -- consider the development of an optional mechanism for information sharing among the ISO/RTO and non-RTO regions.
· Paragraphs 396 and 398 -- consider the development of an optional mechanism for the sharing for information regarding the respective needs of each region – including the ability for each region to identify its needs and electronically dialog with neighboring transmission planning regions.

· Paragraph 402 -- consider the development of an optional framework for reaching out to state agencies for participation. 

· Paragraph 458 -- consider the development of an optional informational check list and mechanism for distribution for the interregional transmission coordination procedures.
The meeting concluded at 3:17 pm Central.
	FERC Order No. 1000
 - Commission determination where comments, or proposed action were provided by the task force

	Cite
	Commission Determination 
	Notes

	58
	We also disagree with commenters who assert that the Commission is relying on unsubstantiated allegations of discriminatory conduct or that the current Order No. 890 processes have not been in place long enough to justify the reforms proposed herein.  The courts have made clear that the Commission need not make specific factual findings of discrimination to promulgate a generic rule to ensure just and reasonable rates or eliminate undue discrimination.52   In Associated Gas Distributors, the court explained that the promulgation of generic rate criteria involves the determination of policy goals and the selection of the means to achieve them and that courts do not insist on empirical data for every proposition upon which the selection depends:  “[a]gencies do not need to conduct experiments in order to rely on the prediction that an unsupported stone will fall.”53   As discussed in this Final Rule, the Commission has received many comments arguing that commenters have experienced unjust and unreasonable, or unduly discriminatory or preferential practices in the transmission planning aspects of the transmission service provided by public utility transmission providers and that the lack of guidance from the Commission has delayed, as well as hindered, transmission projects.  We have an obligation under section 206 to remedy these unjust and unreasonable, or unduly discriminatory or preferential rates, terms, and conditions and practices affecting rates.

52 TAPS v. FERC, 225 F.3d 667 at 688; National Fuel, 468 F.3d 831.

53 824 F.2d 981 at 1008.
	Paragraph 58 could lead to a provisional annual plan item supporting a review of the OASIS standards developed for service across multiple transmission systems, specifically the queuing process, to determine if changes are needed. 

	82
	Based on our review of the record and comments in this proceeding, we also require each public utility transmission provider to amend its OATT to explicitly provide for consideration of transmission needs driven by Public Policy Requirements in both local and regional transmission planning processes.  As the Commission noted in the Proposed Rule, existing transmission planning processes generally were not designed to account for, and do not explicitly consider, transmission needs driven by Public Policy Requirements.  While transmission planning processes in some regions have evolved to reflect compliance with Public Policy Requirements, our review of the comments indicates that some transmission planning processes do not consider transmission needs driven by Public Policy Requirements.72   As a result, some regions are struggling with how to adequately address transmission expansion necessary to, for example, comply with renewable portfolio standards.  These difficulties are compounded by the fact that planning transmission facilities necessary to meet state resource requirements must be integrated with existing transmission planning processes that are based on metrics or tariff provisions focused on reliability or, in some cases, production cost savings.  

72 For example, PJM acknowledges in its comments that under its existing transmission planning process, it cannot build transmission to anticipate the development of future generation, including renewable energy resources that are not associated with specific generator interconnection requests.  
	Paragraph 82 could lead to a provisional annual plan item in support of a fully voluntary posting standard for metrics to address the problems and difficulties of planning transmission facilities meeting state resource requirements that must also be integrated with existing transmission planning processes based on metrics or tariff provisions focused on reliability or, in some cases, production cost savings.  

	146
	This Final Rule requires that each public utility transmission provider participate in a regional transmission planning process that produces a regional transmission plan and that complies with the transmission planning principles of Order No. 890 identified below.  We determine that such transmission planning will expand opportunities for more efficient and cost-effective transmission solutions for public utility transmission providers and stakeholders.  This will, in turn, help ensure that the rates, terms and conditions of Commission-jurisdictional services are just and reasonable and not unduly discriminatory or preferential.  
	Paragraph 146 could lead to a provisional annual plan item in support of a fully voluntary framework or checklist to support the 4 requirements of interregional transmission coordination as identified in Attachment K of the pro forma OATT.

We have reviewed Attachment K of FERC Order No. 1000 against Attachment K of Order No. 890-B to determine if any additions would require work by NAESB.  After review, we determined that no changes we needed, other than the provisional item noted above.

	157
	We agree with commenters that public utility transmission providers should have flexibility in determining the most appropriate manner to enhance existing regional transmission planning processes to comply with this Final Rule.  As a result, and consistent with our approach in Order No. 890, we will not prescribe the exact manner in which public utility transmission providers must fulfill the requirements of complying with the regional transmission planning principles.  We allow public utility transmission providers developing the regional transmission planning processes to craft, in consultation with stakeholders, requirements that work for their transmission planning region.  Consistent with this approach, we will not impose additional rules that would detail consistent planning cycles, impose stakeholder procedures, establish timelines for evaluating regional transmission projects in the regional transmission planning process (including establishing a minimum long-term planning horizons), add any additional requirements to the Order No. 890 dispute resolution transmission planning principle, or establish other planning criteria beyond those in this Final Rule, as requested by some commenters.  These are matters best suited to resolution by the public utility transmission providers and stakeholders in the transmission planning region.  We also reject Anbaric and PowerBridge’s suggestion that procedures be developed to treat transmission project information as confidential, outside of the Commission’s Critical Energy Infrastructure Information (CEII) requirements and regulations, as this runs counter to the requirement that regional transmission planning processes be open and transparent.
	Please see the comments provided for paragraph 146. 

	159
	We also decline to impose obligations to build or mandatory processes to obtain commitments to construct transmission facilities in the regional transmission plan, as requested by some commenters.  The package of transmission planning and cost allocation reforms adopted in this Final Rule is designed to increase the likelihood that transmission facilities in regional transmission plans will move from the planning stage to construction.  In addition, public utility transmission providers already are required to make available information regarding the status of transmission upgrades identified in transmission plans, including posting appropriate status information on its website, consistent with the Commission’s CEII requirements and regulations.154   To the extent an entity has undertaken a commitment to build a transmission facility in a regional transmission plan, that information should be included in such postings.155   We determine that this obligation, together with the reforms we adopt in this Final Rule, are adequate without placing further obligations on public utility transmission providers.  

154 See Order No. 890, FERC Stats. & Regs. ¶ 31,241 at P 472. 

155 Nothing in this Final Rule limits public utility transmission providers from developing mechanisms to impose an obligation to build transmission facilities in a regional transmission plan, consistent with the requirements below regarding the treatment of nonincumbent transmission developers. Similarly, nothing in this Final Rule preempts or otherwise limits any such obligation that may exist under state or local laws or regulations.  
	Similar to the notes provided for paragraph 146, a provisional item for the WEQ annual plan could be added for the development of an optional informational posting framework similar to the effort undertaken related to FERC Order No. 717.

	161
	The Commission also clarifies that the obligation to participate in a regional transmission planning process that produces a regional transmission plan that meets the seven transmission planning principles, is not intended to appropriate, supplant, or impede any local transmission planning processes that public utility transmission providers undertake.  The objective of this Final Rule is to amend the requirements of Order No. 890 so that regional transmission planning processes not only continue to meet the transmission planning principles established in Order No. 890 but, additionally, produce a regional transmission plan.  
	Please see the comments provided for paragraph 146.

	203
	The Commission requires public utility transmission providers to amend their OATTs to describe procedures that provide for the consideration of transmission needs driven by Public Policy Requirements in the local and regional transmission planning processes.185   As discussed in section II above, the reforms adopted below are intended to ensure that the local and regional transmission planning processes support the development of more efficient or cost-effective transmission facilities to meet the transmission needs driven by Public Policy Requirements, which will help ensure that the rates, terms and conditions of jurisdictional service are just and reasonable.  Moreover, these reforms will remedy opportunities for undue discrimination by requiring public utility transmission providers to have in place processes that provide all stakeholders the opportunity to provide input into what they believe are transmission needs driven by Public Policy Requirements, rather than the public utility transmission provider planning only for its own needs or the needs of its native load customers.  Our decision here to require transmission planning to include the consideration of transmission needs driven by Public Policy Requirements is supported by the numerous commenters who generally agree with the proposed reforms.186
185 To the extent public utility transmission providers within a region do not engage in local transmission planning, such as in some ISO/RTO regions, the requirements of this Final Rule with regard to Public Policy Requirements apply only to the regional transmission planning process.  

186 E.g., Allegheny Energy Companies; American Transmission; Anbaric and PowerBridge; Arizona Corporation Commission; Arizona Public Service Company; Atlantic Grid; AWEA; California Commissions; California ISO; Clean Energy Group; Connecticut & Rhode Island Commissions; Consolidated Edison and Orange & Rockland; DC Energy; Delaware PSC; Dominion; Duke; Duquesne Light Company; EarthJustice; Exelon; First Wind; Iberdrola Renewables; Integrys; ISO New England; ISO/RTO Council; Maine PUC; Massachusetts Departments; Massachusetts Municipal and New Hampshire Electric; MISO; MISO Transmission Owners; National Audubon Society; National Grid; New England States’ Committee on Electricity; New Jersey Board; New Jersey Division of Rate Counsel; New York PSC; NextEra; Northeast Utilities; Northern Tier Transmission Group; Ohio Consumers’ Counsel and West Virginia Consumer Advocate Division; Old Dominion; Pacific Gas & Electric; Pattern Transmission; Pennsylvania PUC; PHI Companies; PJM; PUC of Nevada; San Diego Gas & Electric; Southern California Edison; Sunflower and Mid-Kansas; Transmission Dependent Utility Systems; Transmission Access Policy Study Group; Transmission Agency of Northern California; Western Grid Group; and Wind Coalition.
	Please see the comments provided for paragraph 146.

	204
	Under the existing requirements of Order No. 890, there is no affirmative obligation placed on public utility transmission providers to consider in the transmission planning process the effect that Public Policy Requirements may have on local and regional transmission needs.187   We agree with the concerns of many commenters that, without having in place procedures to consider transmission needs driven by Public Policy Requirements, the needs of wholesale customers may not be accurately identified.188   While we understand that some public utility transmission providers already do have processes in place to determine whether transmission needs reflect Public Policy Requirements, others do not.  We correct this deficiency through the requirements below, which are intended to enhance, rather than replace, existing transmission planning obligations under Order No. 890.  Moreover, as with other reforms adopted in this Final Rule, these requirements are intended to be an additional set of minimum obligations for public utility transmission providers and are not intended to preclude additional transmission planning related activities.

187 In response to Transmission Dependent Utility Systems, we note that nothing in the existing pro forma OATT affirmatively prohibits consideration of the effect of Public Policy Requirements on transmission needs. 

188 E.g., National Grid; NextEra; AWEA; Atlantic Grid; Delaware PSC; Anbaric and PowerBridge; and Conservation Law Foundation.  
	Paragraph 204 could lead to a provisional annual plan item to determine if an optional checklist of procedural items to support identifying the needs of wholesale customers would be helpful – through meeting the criteria outlined in Attachment K of the order.

	209
	We decline to require that transmission needs driven by Public Policy Requirements be identified by a particular entity or subset of stakeholders.  However, all stakeholders must have an opportunity to provide input and offer proposals regarding the transmission needs they believe should be so identified, as discussed above.  In other words, while the procedures adopted by public utility transmission providers in response to this Final Rule must allow all stakeholders to bring forth any transmission needs they believe are driven by Public Policy Requirements, those procedures must also establish a just and reasonable and not unduly discriminatory process through which public utility transmission providers will identify, out of this larger set of needs, those needs for which transmission solutions will be evaluated.  Some public utility transmission providers might conclude, in consultation with stakeholders, to develop procedures that rely on a committee of load-serving entities, a committee of state regulators, or a stakeholder group to identify those transmission needs for which potential solutions will be evaluated in the transmission planning processes.189   Another example would be the case where a public utility transmission provider identifies such transmission needs itself on behalf of its customers, following consultation with stakeholders, including participating state regulators.  However, to ensure that requests to include transmission needs are reviewed in a fair and non-discriminatory manner, we require public utility transmission providers to post on their websites an explanation of which transmission needs driven by Public Policy Requirements will be evaluated for potential solutions in the local or regional transmission planning process, as well as an explanation of why other suggested transmission needs will not be evaluated.  We conclude that this posting requirement is necessary to provide the Commission and interested parties with information as to how the identification procedures are implemented by public utility transmission providers.

189 As noted below, we strongly encourage states to participate actively in the identification of transmission needs driven by Public Policy Requirements.  Public utility transmission providers, for example, could rely on committees of state regulators or, with appropriate approval from Congress, compacts between interested states to identify transmission needs driven by Public Policy Requirements for the public utility transmission providers to evaluate in the transmission planning process.
	Paragraph 209 could lead to a provisional item for the WEQ annual plan to develop an optional posting standard that would identify the evaluation criteria applied to potential solutions to transmission needs in the transmission planning processes.  This effort could be similar to the work NAESB undertook for ATC postings.

	225
	This part of the Final Rule addresses the removal from Commission-jurisdictional tariffs and agreements of provisions that grant a federal right of first refusal to construct transmission facilities selected in a regional transmission plan for purposes of cost allocation.  To implement the elimination of such rights, we adopt below a framework that requires the development of qualification criteria and protocols to govern the submission and evaluation of proposals for transmission facilities to be evaluated in the regional transmission planning process.  We further require that any nonincumbent developer of a transmission facility selected in the regional transmission plan have an opportunity comparable to that of an incumbent transmission developer to allocate the cost of such transmission facility through a regional cost allocation method or methods.  For purposes of this Final Rule, “nonincumbent transmission developer” refers to two categories of transmission developer:  (1) a transmission developer that does not have a retail distribution service territory or footprint; and (2) a public utility transmission provider that proposes a transmission project outside of its existing retail distribution service territory or footprint, where it is not the incumbent for purposes of that project.  By contrast, and as we explained in the Proposed Rule, an “incumbent transmission developer/provider” is an entity that develops a transmission project within its own retail distribution service territory or footprint.199  
199 See Proposed Rule, FERC Stats. & Regs. ¶ 32,660 at n.23
	Paragraph 225 could lead to a provisional item for the WEQ annual plan to consider the development of definitions for incumbent and non-incumbent transmission developer.

	293
	In the Proposed Rule, the Commission sought comment on a framework to eliminate from a transmission provider’s OATT or agreements subject to the Commission’s jurisdiction provisions that establish a federal right of first refusal for an incumbent transmission provider with respect to transmission facilities that are included in a regional transmission plan.  The Commission proposed to require each public utility transmission provider to revise its OATT to:  (1) establish appropriate qualification criteria for determining an entity’s eligibility to propose a project in the regional transmission planning process, whether that entity is an incumbent transmission owner or a nonincumbent transmission developer; (2) include a form by which a prospective project sponsor would provide information in sufficient detail to allow the proposed project to be evaluated in the regional transmission planning process, and provide a single, specified date by which proposals must be submitted; (3) describe a transparent and not unduly discriminatory or preferential process used by the region for evaluating whether to include a proposed transmission facility in a regional transmission plan;        (4) remove, along with corresponding changes in any other Commission-jurisdictional agreement, provisions that establish a federal right of first refusal for an incumbent transmission provider and include a description of how the regional transmission planning process provides a right to construct a selected project to the project sponsor, including potential modifications to proposed projects; (5) provide the right to develop a project for a defined period of time if not initially included in a regional transmission plan; and, (6) provide a comparable opportunity for incumbent and nonincumbent transmission project developers to recover the cost of a transmission facility through a regional cost allocation method.   
	Paragraph 293 could lead to a provisional item for the WEQ annual plan to develop an optional project informational form to be submitted by prospective project sponsors which will be used for evaluation in the regional transmission planning process.

	369
	Specifically, we agree with commenters, such as AEP, that the transmission planning requirements of Order No. 890 are too narrowly focused geographically and fail to provide for adequate analysis of the benefits associated with interregional transmission facilities in neighboring transmission planning regions.  Our decision also is influenced by those commenters that cite seams issues or difficulties they have encountered in coordinating the development of transmission facilities across the regions, including between RTOs and ISOs, as well as between an RTO or ISO and non-RTO or ISO region and among non-RTO regions.  We are persuaded by those commenters who argue that additional interregional transmission coordination requirements would facilitate consideration of transmission needs driven by Public Policy Requirements by enabling the evaluation of interregional transmission facilities that may address those needs more efficiently or cost-effectively.  We agree with Transmission Dependent Utility Systems’ comments that interregional transmission coordination promotes cost-effective transmission development and facilitates transmission customer participation in interregional transmission coordination efforts.
	Paragraph 369 could lead to a provisional item for the WEQ annual plan to facilitate coordination among the ISO/RTO and non-RTO regions through an optional mechanism for information sharing.

	396
	The Commission requires each public utility transmission provider, through its regional transmission planning process, to establish further procedures with each of its neighboring transmission planning regions for the purpose of coordinating and sharing the results of respective regional transmission plans to identify possible interregional transmission facilities that could address transmission needs more efficiently or cost-effectively than separate regional transmission facilities.  Through adoption of this requirement, the Commission intends that neighboring transmission planning regions will enhance their existing regional transmission planning processes to provide for:  (1) the sharing of information regarding the respective needs of each region, and potential solutions to those needs; and (2) the identification and joint evaluation of interregional transmission facilities that may be more efficient or cost-effective solutions to those regional needs.338   By requiring public utility transmission providers to undertake such interregional transmission coordination activities, the Commission and transmission customers will have greater certainty that the transmission facilities in each regional transmission plan are more efficient or cost-effective solutions to meeting transmission planning region’s needs.    

338 The same language must be included in each public utility transmission provider’s OATT that describes the processes that a particular pair of transmission planning regions will use to satisfy the interregional transmission coordination requirements of this Final Rule. The filing requirements concerning this same language are discussed in the compliance section below. See discussion infra section VI.A. of this Final Rule.  
	Paragraph 396 could lead to a provisional WEQ annual plan item in support of an optional mechanism for the sharing for information regarding the respective needs of each region – including the ability for each region to identify its needs and electronically dialog with neighboring transmission planning regions.

	398
	However, we clarify in response to East Texas Cooperatives that the interregional transmission coordination requirements adopted do require that public utility transmission providers do more than simply commit to share their regional transmission plans and other transmission planning information.  To comply with the requirements in this Final Rule, each public utility transmission provider, through its regional transmission planning process, must develop and implement additional procedures that provide for the sharing of information regarding the respective needs of each neighboring transmission planning region, and potential solutions to those needs, as well as the identification and joint evaluation of interregional transmission alternatives to those regional needs by the neighboring transmission planning regions.  On compliance, public utility transmission providers must describe the methods by which they will identify and evaluate interregional transmission facilities.  While the Commission does not require any particular type of studies to be conducted, this Final Rule requires public utility transmission providers in neighboring transmission planning regions to jointly identify and evaluate whether interregional transmission facilities are more efficient or cost-effective than regional transmission facilities.  Accordingly, the Commission requires that the compliance filing by public utility transmission providers in neighboring planning regions include a description of the type of transmission studies that will be conducted to evaluate conditions on their neighboring systems for the purpose of determining whether interregional transmission facilities are more efficient or cost-effective than regional facilities.  
	Please see the comments provided for paragraph 396.

	402
	With respect to commenters’ assertion that this Final Rule should not infringe on state authority, we emphasize here that the interregional transmission coordination requirements are not intended to infringe on state authority.  We acknowledge the vital role that state agencies play in transmission planning and their authority to site transmission facilities.  We strongly encourage state agencies to be involved in the development and implementation of the interregional transmission coordination procedures necessary to satisfy the interregional transmission coordination requirements adopted herein.
	Paragraph 402 could lead to a provisional WEQ annual plan item in support of an optional framework for reaching out to state agencies for participation which could be used as a template in meeting the requirements of this Commission determination.

	458
	The Commission requires public utility transmission providers, either individually or through their transmission planning region, to maintain a website or e-mail list for the communication of information related to interregional transmission coordination procedures.  The Commission clarifies that information related to interregional transmission coordination may be maintained on an existing public utility transmission provider’s website or a regional transmission planning website.  However, the information should be posted in such a way that stakeholders are able to distinguish between information related to interregional transmission coordination and information related to regional transmission planning.
	Paragraph 458 could lead to a provisional WEQ annual plan item in support of an optional informational check list and mechanism for distribution for the interregional transmission coordination procedures, which could be used as a template or framework in complying with this Commission determination. See also the comments provided for Paragraph 159.


� FERC Order No. 1000 is available at � HYPERLINK "http://elibrary.ferc.gov/idmws/common/OpenNat.asp?fileID=12712383" �http://elibrary.ferc.gov/idmws/common/OpenNat.asp?fileID=12712383� 


�   Federal Energy Regulatory Commission (FERC) � HYPERLINK "http://www.naesb.org/pdf4/ferc072111_final_rule_order1000.pdf" ��Final Rule�: Transmission Planning and Cost Allocation by Transmission Owning and Operating Public Utilities [Docket No. RM10-23-000, Order No. 1000], July 21, 2011
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