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Attached please find a matrix that excerpts the Commission determinations from FERC Order No. 1000 and includes the notes taken on the October 3 meeting in which each Commission determination was reviewed for applicability to NAESB.
With Best Regards, 

Jonathan
cc:  Rae McQuade

	FERC Order No. 1000
 Commission Determinations and NAESB Task Force Notes

	Cite
	Commission Determination
	Notes

	42
	The Commission concludes that it is appropriate to act at this time to adopt the package of reforms contained in this Final Rule.  Our review of the record, as well as the recent studies discussed above, indicates that the transmission planning and cost allocation requirements established in Order No. 890 provide an inadequate foundation for public utility transmission providers to address the challenges they are currently facing or will face in the near future.  Although focused on discrete aspects of transmission planning and cost allocation processes, the reforms adopted in this Final Rule are designed to work together to ensure an opportunity for more transmission projects to be considered in the transmission planning process on an equitable basis and increase the likelihood that transmission facilities in the transmission plan will move forward to construction.  The Commission’s actions today therefore will enhance the ability of the transmission grid to support wholesale power markets and, in turn, ensure that Commission-jurisdictional transmission services are provided at rates, terms and conditions that are just and reasonable and not unduly discriminatory or preferential.  
	No action

	43
	The Commission acknowledges that transmission planning processes have seen substantial improvements, particularly at the regional level, in the relatively short time since the issuance of Order No. 890.  Moreover, as some commenters note, transmission planning processes in many regions continue to evolve as public utility transmission providers and stakeholders explore new ways of addressing mutual needs.  However, the Commission is concerned that the existing requirements of Order No. 890 regarding transmission planning and cost allocation are insufficient to ensure that this evolution will occur in a manner that ensures that the rates, terms and conditions of service by public utility transmission providers are just and reasonable and not unduly discriminatory.  As a number of commenters contend, inadequate transmission planning and cost allocation requirements may be impeding the development of beneficial transmission lines or resulting in inefficient and overlapping transmission development due to a lack of coordination, all of which contributes to unnecessary congestion and difficulties in obtaining more efficient or cost-effective transmission service.
	No action

	44
	The increase in transmission investment in recent years, as noted in the report produced by Edison Electric Institute and cited by Large Public Power Council,33 does not mitigate our need to act at this time. To the contrary, as discussed below, the recent increase in transmission investment supports issuance of this Final Rule to ensure that the Commission’s transmission planning and cost allocation requirements are adequate to support more efficient and cost-effective investment decisions moving forward. In its report, Edison Electric Institute states that its members have steadily increased investment in transmission over the period from 2001 to 2009, resulting in approximately $55.3 billion in new transmission facilities.34 NERC confirms the recent increase in investment in its 2010 Long-Term Reliability Assessment. 35 This trend appears to be only the beginning of a longer-term period of investment in new transmission facilities. In another report commissioned by Edison Electric Institute, Brattle Group suggests that approximately $298 billion of new transmission facilities will be required over the period  from 2010 to 2030.36 NERC’s analysis of the past 15 years of transmission development confirms the significant increase in future transmission investment, showing that additional transmission planned for construction during the next five years nearly triples the average miles that have historically been constructed.37
33 Large Public Power Council (citing Edison Electric Institute report, available at http://www.eei.org/ourissues/ElectricityTransmission/Documents/Trans_Project_lowres.pdf).
34 Edison Electric Institute at v.  

35 NERC 2010 Assessment at 25; see also Brattle Group, Attachment at 4 (noting rapid increase in transmission development, from $2 billion annually in the 1990s to $8 billion annual in 2008 and 2009). 

36 Transforming America’s Power Industry at 37, http://www.eei.org/ourissues/finance/Documents/Transforming_Americas_Power_Industry.pdf.   

37 NERC 2010 Long-Term Reliability Assessment at 25.    
	No action

	45
	The need for additional transmission facilities is being driven, in large part, by changes in the generation mix. As NERC notes in its 2009 Assessment, existing and potential environmental regulation and state renewable portfolio standards are driving significant changes in the mix of generation resources, resulting in early retirements of coal-fired generation, an increasing reliance on natural gas, and large-scale integration of renewable generation.38 NERC has identified approximately 131,000 megawatts of new generation planned for construction over the next ten years, with the largest fuel-type growth in gas-fired and wind generation resources.39 These shifts in the generation fleet increase the need for new transmission. Additionally, the existing transmission system was not built to accommodate this shifting generation fleet. Of the total miles of bulk power transmission under construction, planned, and in a conceptual stage, NERC estimates that 50 percent will be needed strictly for reliability and an additional 27 percent will be needed to integrate variable and renewable generation across North America.40 

38 NERC 2009 Long-Term Reliability Assessment at 8; see also supra P 29 (summarizing current state renewable portfolio standards).  

39 NERC 2010 Long-Term Reliability Assessment at 12.  

40 Id. at 24.  
	No action

	46
	Rather than demonstrating a lack of need for action, as claimed by some commenters, the recent increases in constructed and planned transmission facilities supports issuance of this Final Rule at this time to ensure that the Commission’s transmission planning and cost allocation requirements are adequate to support more efficient and cost-effective investment decisions. The increased focus on investment in new transmission projects makes it even more critical to implement these reforms to ensure that the more efficient or cost-effective projects come to fruition. The record in this proceeding and the reports cited above confirm that additional, and potentially significant, investment in new transmission facilities will be required in the future to meet reliability needs and integrate new sources of generation. It is therefore critical that the Commission act now to address deficiencies to ensure that more efficient or cost-effective investments are made as the industry addresses its challenges. 
	No action

	47
	As explained below, each of the individual reforms adopted by the Commission is intended to address specific deficiencies in the Commission’s existing transmission planning and cost allocation requirements. Through this package of reforms, the Commission seeks to ensure that each public utility transmission provider will work within its transmission planning region to create a regional transmission plan that identifies transmission facilities needed to meet reliability, economic and Public Policy Requirements, including fair consideration of lines proposed by nonincumbents, with cost allocation mechanisms in place to facilitate lines moving from planning to development. Although focused on particular aspects of the Commission’s transmission planning and cost allocation requirements, these reforms are integrally related and should be understood as a package that is designed to reform processes and procedures that, if left in place, could result in Commission-jurisdictional services being provided at rates that are unjust and unreasonable and unduly discriminatory or preferential. 
	No action

	48
	A number of commenters maintain that the Commission in the Proposed Rule failed to provide adequate evidence to support a finding under section 206 of the FPA that the reforms adopted in this Final Rule are necessary to ensure that Commission-jurisdictional services are provided at rates, terms and conditions that are just and reasonable and not unduly discriminatory or preferential. Section 313(b) of the FPA makes Commission findings of fact conclusive if they are supported by substantial evidence.41 When applied in a rulemaking context, “the substantial evidence test is identical to the familiar arbitrary and capricious standard.”42 The Commission thus must show that a “reasonable mind might accept” that the evidentiary record here is “adequate to support a conclusion,”43 in this case that this Final Rule is needed “to correct deficiencies in transmission planning and cost allocation processes,” as described.44 In the legal authority sections throughout this Final Rule, the Commission discusses how the cases cited by commenters demonstrate that the Commission has met its burden. 

41 16 U.S.C. 825l(b).  

42 Wisconsin Gas Co. v. FERC, 770 F.2d 1144, 1156 (1985); see also Associated Gas Distributors v. FERC, 824 F.2d 981 at 1018.  

43 Dickenson v. Zurko, 527 U.S. 150, 155 (1999).  
44 Proposed Rule, FERC Stats & Regs. ¶ 32,660 at P 1.
	No action

	49
	Commenters that maintain that the Commission’s proposal is not supported by substantial evidence demand that the Commission identify evidence that is far in excess of what a reasonable person would require. We thus disagree with such comments, including Indianapolis Power & Light’s, that it is necessary for the Commission to determine what needs to be built, where it needs to be built, and who needs to build it. That is not, and is not required to be, the intent of this rulemaking. This rulemaking reforms processes and is not intended to address such questions. No commenter has contested the need for additional transmission facilities, and numerous examples have been provided here of transmission planning and cost allocation impediments to the development of such facilities. Our intent here is to continue to ensure that public utility transmission providers use just and reasonable transmission planning processes and procedures, as required by Order Nos. 888 and 890, to provide for the needs of their transmission customers. Such planning may require public utility transmission providers—in consultation with stakeholders—to determine what needs to be built, where it needs to be built, and who needs to build it, but the Commission is not making such determinations here. 
	No action

	50
	We also reject the characterization of factual examples presented to demonstrate the need for reform as anecdotal evidence. A wide range of concerns have been raised by commenters, and the Commission need not, and should not, wait for systemic problems to undermine transmission planning before it acts. The Commission must act promptly to establish the rules and processes necessary to allow public utility transmission providers to ensure planning of and investment in the right transmission facilities as the industry moves forward to address the many challenges it faces. Transmission planning is a complex process that requires consideration of a broad range of factors and an assessment of their significance over a period that can extend from present out to 20, 30 years or more in the future. In addition, the development of transmission facilities can involve long lead times and complex problems related to design, siting, permitting, and financing. Given the need to deal with these matters over a long time horizon, it is appropriate and prudent that we act at this time rather than allowing the types of problems described above to continue or to increase. In light of these conditions and as explained below, we find that it is reasonable to take generic action through this rulemaking proceeding. 
	No action

	51
	A brief consideration of the two cases that commenters rely on to argue that the Commission has not satisfied the substantial evidence standard helps to demonstrate that the standard has been fully met. In National Fuel, the court found that the Commission had not met the substantial evidence standard when it sought to extend its standards of conduct that regulate natural gas pipelines’ interactions with their marketing affiliates to their interactions with their non-marketing affiliates. The court noted that it had upheld the standards of conduct as applied to pipelines and their marketing affiliates because the Commission had shown both a theoretical threat that pipelines could grant undue preferences to their marketing affiliates and evidence that such abuse had occurred.45 In finding that the Commission had not met the substantial evidence standard when seeking to extend the standards of conduct, the court noted that the Commission had not cited a single example of abuse by non-marketing affiliates. It concluded that the Commission relied either on examples of abuse or comments from the rulemaking that simply reiterated a theoretical potential for abuse.46 The court remanded the matter and noted that if the Commission chose to proceed it could even rely solely on a theoretical threat if it could show how the threat justified the costs that the rules would create.47 

45 National Fuel, 468 F.3d 831 at 839.  

46 Id. at 841. 

47 Id. at 844.  
	No action

	52
	Our action in this Final Rule is entirely consistent with the standards that the court set forth in National Fuel.  We conclude that the narrow focus of current planning requirements and shortcomings of current cost allocation practices create an environment that fails to promote the more efficient and cost-effective development of new transmission facilities, and that addressing these issues is necessary to ensure just and reasonable rates.  In other words, the problem that the Commission seeks to resolve represents a “theoretical threat,” in the words of the National Fuel decision, the features of which are discussed throughout the body of this Final Rule in the context of each of the reforms adopted here.  This threat is significant enough to justify the requirement imposed by this Final Rule.  It is not one that can be addressed adequately or efficiently through the adjudication of individual complaints.  The problems that we seek to resolve here stem from the absence of planning processes that take a sufficiently broad view of both the tasks involved and the means of addressing them.  Individual adjudications by their nature focus on discrete questions of a specific case.  Rules setting forth general principles are necessary to ensure that adequate planning processes are in place.
	No action

	53
	Stated in another way, in the terminology of National Fuel, the remedy we adopt is justified sufficiently by the “theoretical threat” identified herein, even without “record evidence of abuse.”  The actual experiences of problems cited in the record herein provide additional support for our action, but are not necessary to justify the remedy.  
	No action

	54
	Associated Gas Distributors likewise is distinguishable from this proceeding.  In that case, the court reviewed the Commission’s rationale in Order No. 436 for industry-wide contract demand adjustment conditions, which permitted pipeline customers to reduce their contract demand by up to 100 percent over a period of five years.48   The court held that the Commission failed to develop an adequate rationale for authorizing what it characterized as the “drastic action” of 100 percent contract demand reduction, and that the reasons the Commission provided “seem[ed] peripheral to the problem the Commission set out to solve.”49  The court also found that one of the Commission’s arguments while “highly relevant” to contract demand reduction, failed to support the broad remedy the Commission adopted.50   The court explained that it was unclear why an industry-wide solution was necessary to solve a problem that the Commission suggested applied only “to a limited portion of the industry.”51
48 Associated Gas Distributors, 824 F.2d 981 at 1013. 

49 Id. at 1018-19.  

50 Id. at 1019. 
51 Id. at 1018-19.     
	No action

	55
	We find that the facts and findings of Associated Gas Distributors are in no way comparable to the matters involved in this Final Rule.  We disagree with commenters that characterize our reasoning as inadequate or peripheral to the problems that the Commission has identified in this proceeding.  To the contrary, the reforms adopted herein are necessary to address those problems and are supported by the reasons set forth in this Final Rule.  As discussed herein, the Commission finds that the narrow focus of current planning requirements and shortcomings of current cost allocation practices create an environment that fails to promote the more efficient and cost-effective development of new transmission facilities.  There is a close relationship between those problems and the Commission’s actions here to identify a minimum set of requirements that must be met to ensure that transmission planning processes and cost allocation methods subject to its jurisdiction result in Commission-jurisdictional services being provided at rates, terms and conditions that are just and reasonable and not unduly discriminatory or preferential.
	No action

	56
	We also disagree with commenters that argue that the reforms adopted in this Final Rule will have an impact on industry that is comparable to the impact at issue in Associated Gas Distributors.  The impact in that case involved the potential losses a gas pipeline could face from 100 percent contract demand reduction by a customer over a period of five years.  Such reduction represents the complete elimination of expected revenues from gas sales under a contract.  By contrast, compliance with this Final Rule will involve the adoption and implementation of additional processes and procedures.  Many public utility transmission providers that are subject to this Final Rule already engage in processes and procedures of this type.  
	No action No action

	57
	We acknowledge that some public utility transmission providers may need to do more than others to achieve compliance with the requirements of this Final Rule.  Such differences, however, do not mean that the problems identified herein are “limited to a portion of the industry,” in the terms used in Associated Gas Distributors.  Indeed, acting on a generic basis is necessary for the Commission to identify and implement a minimum set of requirements for transmission planning processes and cost allocation methods, as discussed above.
	No action

	58
	We also disagree with commenters who assert that the Commission is relying on unsubstantiated allegations of discriminatory conduct or that the current Order No. 890 processes have not been in place long enough to justify the reforms proposed herein.  The courts have made clear that the Commission need not make specific factual findings of discrimination to promulgate a generic rule to ensure just and reasonable rates or eliminate undue discrimination.52   In Associated Gas Distributors, the court explained that the promulgation of generic rate criteria involves the determination of policy goals and the selection of the means to achieve them and that courts do not insist on empirical data for every proposition upon which the selection depends:  “[a]gencies do not need to conduct experiments in order to rely on the prediction that an unsupported stone will fall.”53   As discussed in this Final Rule, the Commission has received many comments arguing that commenters have experienced unjust and unreasonable, or unduly discriminatory or preferential practices in the transmission planning aspects of the transmission service provided by public utility transmission providers and that the lack of guidance from the Commission has delayed, as well as hindered, transmission projects.  We have an obligation under section 206 to remedy these unjust and unreasonable, or unduly discriminatory or preferential rates, terms, and conditions and practices affecting rates.

52 TAPS v. FERC, 225 F.3d 667 at 688; National Fuel, 468 F.3d 831.

53 824 F.2d 981 at 1008.
	Paragraph 58 could lead to a provisional annual plan item supporting a review of the OASIS standards developed for service across multiple transmission systems, specifically the queuing process, to determine if changes are needed.

	59
	It is thus clear to us that, notwithstanding the Commission’s efforts in Order No. 890, deficiencies in the requirements of the existing pro forma OATT must be remedied to support the more efficient and cost-effective development of transmission facilities used to provide Commission-jurisdictional services.  Moreover, action is needed to address the opportunities to engage in undue discrimination by public utility transmission providers.  Our actions in this Final Rule are necessary to produce rates, terms and conditions that are just and reasonable.  We therefore exercise our broad remedial authority54 today to ensure that rates are not unjust and unreasonable and to limit the remaining opportunities for undue discrimination.    

54 Niagara Mohawk Power Corp. v. FPC, 379 F.2d 153, 159 (D.C. Cir. 1967).  
	No action

	60
	We also disagree with the commenters that claim that any concerns with current transmission planning and cost allocation processes are better dealt with on a case-specific basis rather than through a generic rule.  While the concerns discussed above that are driving the need for these reforms may not affect each region of the country equally, we remain concerned that the existing transmission planning and cost allocation requirements of Order No. 890 are inadequate to ensure the development of more efficient and cost-effective transmission.  It is well established that the choice between rulemaking and case-by-case adjudication “lies primarily in the informed discretion of the administrative agency.”55   It is within our discretion to conclude that a generic rulemaking, not case-by-case adjudications, is the most efficient approach to take to resolve the industry wide problems facing us.

55 SEC v. Chenery Corp., 332 U.S. 194, 203 (1947). See also Alaska Power & Telephone Co., 98 FERC ¶ 61,092, at 61,277 (2002); Trailblazer Pipeline Co.,  
	No action 

	61
	Nevertheless, the Commission recognizes that each transmission planning region has unique characteristics and, therefore, this Final Rule accords transmission planning regions significant flexibility to tailor regional transmission planning and cost allocation processes to accommodate these regional differences.  The Commission recognizes that many transmission planning regions have or are in the process of taking steps to address some of the concerns described in this Final Rule.  We encourage those regions to use the objectives and principles discussed in this Final Rule to guide continued development and compel them to abide by the requirements of this Final Rule.  
	No action

	62
	The Commission recognizes the scope of these requirements, and to that end the Commission will continue to make its staff available to assist industry regarding compliance matters, as it did after Order No. 890.  As stated above, as public utility transmission providers work with their stakeholders to prepare compliance proposals, the Commission encourages frequent dialogue with Commission staff to explore issues that are specific to each transmission planning region.  The Commission will monitor progress being made.  
	No action

	78
	We conclude that it is necessary to act under section 206 of the FPA to adopt the regional transmission planning reforms of this Final Rule, as discussed more fully below, to ensure just and reasonable rates and to prevent undue discrimination by public utility transmission providers.  Our review of the record, including the comments submitted by numerous entities representing a variety of diverse viewpoints, makes clear to us that reform is necessary at this time.  Specifically, we conclude that the existing requirements of Order No. 890 are inadequate to ensure that public utility transmission providers in each transmission planning region, in consultation with stakeholders, identify and evaluate transmission alternatives at the regional level that may resolve the region’s needs more efficiently or cost-effectively than solutions identified in the local transmission plans of individual public utility transmission providers.  Moreover, the existing requirements of Order No. 890 do not necessarily result in the development of a regional transmission plan that reflects the identification by the transmission planning region of the set of transmission facilities that are more efficient or cost-effective solutions for the transmission planning region.  
	No action

	79
	As the Commission explained in the Proposed Rule, when an individual public utility transmission provider engages in local transmission planning, it considers and evaluates transmission facilities and non-transmission alternatives that are proposed and then develops a local transmission plan that identifies what transmission facilities are needed to meet the needs of its native load (if any), transmission customers, and other stakeholders.69  Through this process, the public utility transmission provider evaluates the various alternatives available to determine a set of solutions that meet the system’s needs more efficiently or cost-effectively than other proposed solutions.  At the regional level, the Commission has relied on such processes when evaluating filings to help ensure that the recovery of costs associated with transmission facilities recovered through Commission-jurisdictional rates is just and reasonable.70
69 Proposed Rule, FERC Stats. & Regs. ¶ 32,660 at P 51. 

70 See, e.g., Transmission Technology Solutions, LLC, et al. v. Cal. Indep. Sys. Operator Corp., 135 FERC ¶ 61,077, at P 84 (2011) (rejecting complaint regarding California ISO transmission planning process and stating “we find that CAISO reasonably concluded that PG&E's project is ultimately the most prudent and cost-effective solution. We find that for each of the incumbent and non-incumbent proposed projects, CAISO adequately considered lower cost alternatives, selected economically efficient solutions, accounted for more than just capital costs, and considered additional project benefits.”).      
	No action

	80
	In some transmission planning regions, a similar level of analysis is undertaken by public utility transmission providers at the regional level, resulting in the development of a regional transmission plan that identifies those transmission facilities that are needed to meet the needs of stakeholders in the region.  This occurs, for example, in each of the existing RTO and ISO regions, which, we note, serve over two-thirds of the nation’s consumers.71   In other transmission planning regions, however, as permitted by Order No. 890, public utility transmission providers use the regional transmission planning process as a forum to confirm the simultaneous feasibility of transmission facilities contained in their local transmission plans.  We conclude that it is necessary to have an affirmative obligation in these transmission planning regions to evaluate alternatives that may meet the needs of the region more efficiently or cost-effectively.  Given the potential impact such investments could have on rates for Commission-jurisdictional service, we conclude it is necessary to act at this time to enhance the transmission planning-related requirements imposed in Order No. 890.

71 See IRC Brings Value to Reliability and Electricity Markets, available at http://www.isorto.org/site/c.jhKQIZPBImE/b.2603917/k.B00F/About.htm. As discussed in section V below, to the extent existing transmission planning processes satisfy the requirements of this Final Rule, public utility transmission providers need not revise their OATTs and, instead, should describe in their compliance filings how the relevant requirements are satisfied by reference to tariff sheets already on file with the Commission.  
	No action

	81
	In the absence of the reforms implemented below, we are concerned that public utility transmission providers may not adequately assess the potential benefits of alternative transmission solutions at the regional level that may meet the needs of a transmission planning region more efficiently or cost-effectively than solutions identified by individual public utility transmission providers in their local transmission planning process.  For example, proactive cooperation among public utility transmission providers within a transmission planning region could better identify transmission solutions to more efficiently or cost-effectively meet the reliability needs of public utility transmission providers in the region.  Further, regional transmission planning could better identify transmission solutions for reliably and cost-effectively integrating location-constrained renewable energy resources needed to fulfill Public Policy Requirements such as the renewable portfolio standards adopted by many states.  Similarly, the development of transmission facilities that span the service territories of multiple public utility transmission providers may obviate the need for transmission facilities identified in multiple local transmission plans while simultaneously reducing congestion across the region.  Under the existing requirements of Order No. 890, however, there is no affirmative obligation placed on public utility transmission providers to explore such alternatives in the absence of a stakeholder request to do so.  We correct that deficiency in this Final Rule.
	No action

	82
	Based on our review of the record and comments in this proceeding, we also require each public utility transmission provider to amend its OATT to explicitly provide for consideration of transmission needs driven by Public Policy Requirements in both local and regional transmission planning processes.  As the Commission noted in the Proposed Rule, existing transmission planning processes generally were not designed to account for, and do not explicitly consider, transmission needs driven by Public Policy Requirements.  While transmission planning processes in some regions have evolved to reflect compliance with Public Policy Requirements, our review of the comments indicates that some transmission planning processes do not consider transmission needs driven by Public Policy Requirements.72   As a result, some regions are struggling with how to adequately address transmission expansion necessary to, for example, comply with renewable portfolio standards.  These difficulties are compounded by the fact that planning transmission facilities necessary to meet state resource requirements must be integrated with existing transmission planning processes that are based on metrics or tariff provisions focused on reliability or, in some cases, production cost savings.  

72 For example, PJM acknowledges in its comments that under its existing transmission planning process, it cannot build transmission to anticipate the development of future generation, including renewable energy resources, that are not associated with specific generator interconnection requests.  
	Paragraph 82 could lead to a provisional annual plan item in support of a fully voluntary posting standard for metrics to address the problems and difficulties of planning transmission facilities meeting state resource requirements that must also be integrated with existing transmission planning processes based on metrics or tariff provisions focused on reliability or, in some cases, production cost savings.  

	83
	As the Commission explained in the Proposed Rule, consideration of Public Policy Requirements raises issues similar to those raised in the Commission’s discussion in Order No. 890 of the economic planning studies transmission planning principle.73   When conducting transmission planning to serve native load customers, a prudent transmission provider will not only plan to maintain reliability and consider whether transmission upgrades or other investments can reduce the overall costs of serving native load, but also consider how to plan for transmission needs driven by Public Policy Requirements. 74  Therefore, we conclude that, to avoid acting in an unduly discriminatory manner against transmission customers that serve other loads, a public utility transmission provider must consider these same transmission needs for all of its transmission customers.  Moreover, given that consideration of transmission needs driven by Public Policy Requirements could facilitate the more efficient and cost-effective achievement of those requirements, we conclude the reforms adopted herein are necessary to ensure that rates for Commission-jurisdictional services are just and reasonable.  

73 In Order No. 890, the Commission intended the economic planning studies principle to be sufficiently broad to identify solutions that could relieve transmission congestion or integrate new resources and loads, including facilities to integrate new resources and loads on an aggregated or regional basis. Order No. 890, FERC Stats. & Regs. ¶ 31,241 at P 523. 

74 Proposed Rule, FERC Stats. & Regs. ¶ 32,660 at P 63.  
	No action

	84
	Turning to the commenters opposed to these reforms, we are not persuaded by those who argue that any problems with existing transmission planning are local in nature and that the Commission should not undertake comprehensive, generic reform.  As we explain above in the section on the general need for the reforms in this Final Rule, the Commission need not make specific factual findings to promulgate a generic rule to ensure rates, terms and conditions of jurisdictional services are just and reasonable and not unduly discriminatory or preferential.75   As for those commenters that argue that the Commission should allow existing regional transmission planning processes to mature before acting, we believe that the discussion above illustrates that the requirements of the pro forma OATT are inadequate to ensure the development of more efficient or cost-effective solutions to regional needs.  As we explained in section II above, while transmission planning processes have improved since the issuance of Order No. 890, we are concerned that the existing Order No. 890 requirements regarding transmission planning, as well as cost allocation, are insufficient to ensure that the evolution of transmission planning processes will occur in a manner that ensures that the rates, terms and conditions of jurisdictional services are just and reasonable and not unduly discriminatory or preferential.  At the same time, in response to North Carolina Agencies, we do not intend our reforms to preclude the ability of states to actively plan at the local level.

75 See discussion supra section II.C.  
	No action

	99
	We conclude that we have authority under section 206 of the FPA to adopt the reforms on transmission planning in this Final Rule.  These reforms are intended to correct deficiencies in transmission planning and cost allocation processes so that the transmission grid can better support wholesale power markets and thereby ensure that Commission-jurisdictional services are provided at rates, terms and conditions that are just and reasonable and not unduly discriminatory or preferential.  Moreover, these reforms build on those of Order No. 890, in which the Commission reformed the pro forma OATT to, among other things, require each public utility transmission provider to have a coordinated, open, and transparent regional transmission planning process.  As we explained in Order No. 890, we found that the existing pro forma OATT was insufficient to eliminate opportunities for undue discrimination, including such opportunities in the context of transmission planning.98  We conclude that the reforms adopted in this Final Rule are necessary to address remaining deficiencies in transmission planning and cost allocation processes so that the transmission grid can better support wholesale power markets and thereby ensure that Commission-jurisdictional transmission services are provided at rates, terms and conditions that are just and reasonable and not unduly discriminatory or preferential.  We note that no party sought judicial review of the Commission’s authority under Order No. 890 to adopt those reforms that we seek to enhance and improve upon here.  

98 See, e.g., Order No. 890, FERC Stats. & Regs. ¶ 31,241 at P 422.  
	No action

	100
	We disagree that section 202(a) of the FPA precludes us from adopting the transmission planning reforms contained in this Final Rule.  Section 202(a) reads, in relevant part, as follows:

For the purpose of assuring an abundant supply of electric energy throughout the United States with the greatest possible economy and with regard to the proper utilization and conservation of natural resources, the Commission is empowered and directed to divide the country into regional districts for the voluntary interconnection and coordination of facilities for the generation, transmission, and sale of electric energy. . . . 99
Section 202(a) requires that the interconnection and coordination, i.e., the coordinated operation, of facilities be voluntary.  That section does not mention planning, and nothing in it can be read as impliedly establishing limits on the Commission’s jurisdiction with respect to transmission planning.

99 16 U.S.C. 824(a).  
	No action

	101
	Transmission planning is a process that occurs prior to the interconnection and coordination of transmission facilities.  The transmission planning process itself does not create any obligations to interconnect or operate in a certain way.  Thus, when establishing transmission planning process requirements, the Commission is in no way mandating or otherwise impinging upon matters that section 202(a) leaves to the voluntary action of public utility transmission providers.  As we discuss herein, section 202(a) refers to the coordinated operation of facilities.
	No action

	102
	Several commenters who argue that section 202(a) prohibits our proposal rely primarily on Central Iowa for support.100   In Central Iowa, a party argued that the Commission should have used its authority under section 206 of the FPA to compel greater integration of the utilities in the Mid-Continent Area Power Pool (MAPP) than MAPP members had proposed.  In seeking this goal, the party in question sought to have the Commission require MAPP participants “to construct larger generation units and engage in single system planning with central dispatch.”101   The court held that given “the expressly voluntary nature of coordination under section 202(a),” the Commission was not authorized to grant that request.102
100 E.g., ColumbiaGrid; Sacramento Municipal Utility District; and California ISO.

101 Central Iowa, 606 F. 2d 1156 at 1166. 

102 Id. at 1168.  
	No action

	103
	The court in Central Iowa was thus presented with a request that the Commission require an enhanced level of, or tighter, power pooling.  Section 202(a) was relevant to the problem at issue in Central Iowa because the operation of the system through power pooling is its central subject matter.  We, on the other hand, are focused in this proceeding on the transmission planning process, which is distinct from any specific system operations.  Nothing in this Final Rule is tied to the characteristics of any specific form of system operations, and nothing in it requires any changes in the way existing operations are conducted.  This Final Rule simply requires compliance with certain general principles within the transmission planning process regardless of the nature of the operations to which that process is attached.  The court’s interpretation of section 202(a) with respect to system operations is therefore irrelevant here.
	No action

	104
	Commenters point to dicta in Central Iowa based on section 202(a)’s legislative history that, they state, suggests that Congress intended that any coordination by public utilities with respect to transmission planning be voluntary.  Central Iowa cites to, but does not quote directly, the legislative history to support the conclusion that “Congress was convinced that ‘enlightened self-interest’ would lead utilities to engage voluntarily in power planning arrangements, and it was not willing to mandate that they do so.”103   The language from the legislative history is as follows:  

The committee is confident that enlightened self-interest will lead the utilities to cooperate with the commission and with each other in bringing about the economies which can alone be secured through the planned coordination which has long been advocated by the most able and progressive thinkers on this subject.104
103 Id. 
104 See Otter Tail Power Co. v. United States, 410 U.S. 366, 374 (1973) (citing S.Rep.No.621, 74th Cong., 1st Sess. 49).  
	No action

	105
	In response, we note that section 202(a) does not mention the transmission planning process, and nothing in that section causes one to conclude that it was intended to address the transmission planning process that is the subject of this proceeding.  There is thus no basis to resort to legislative history for further clarification.105   Moreover, even if resorting to legislative history was appropriate in this context, we note that this passage from the legislative history also does not refer to the transmission planning process that is the subject of this Final Rule.  Instead, the legislative history refers to “planned coordination,” i.e., to the pooling arrangements and other aspects of system operation that are the underlying focus of section 202(a).  It is in this sense that Central Iowa must be understood when it refers to engaging “voluntarily in power planning arrangements.”  The “planned coordination” mentioned in the legislative history cited in Central Iowa means “planned coordination” of the operation of facilities, not the planning process for the identification of transmission facilities.  In short, neither Central Iowa nor the legislative history cited in that case involves or applies to the planning process for transmission facilities.  Rather they deal with the coordinated, i.e., shared or pooled, operation of facilities after those facilities are identified and developed.  By contrast, this Final Rule deals with the planning process for transmission facilities, a separate and distinct set of activities that occur before the operational activities that are the underlying focus of section 202(a).

105 See, e.g., Connecticut Nat'l Bank v. Germain, 503 U.S. 249, 253-54 (1992) (“[I]n interpreting a statute a court should always turn first to one, cardinal canon before all others.  We have stated time and again that courts must presume that a legislature says in a statute what it means and means in a statute what it says there.” (citations omitted)).
	No action

	106
	Similarly, section 202(a) has no bearing on whether the Commission can mandate requirements on regional and interregional cost allocation.  The cost allocation requirements of this Final Rule do not mandate that any entity engage in any interconnection or coordination of facilities in contravention of the requirement in section 202(a) that these matters be left to the voluntary decisions of the entities in question.  Section 202(a) does not address matters involved in cost allocation.
	No action

	107
	We acknowledge that there is longstanding state authority over certain matters that are relevant to transmission planning and expansion, such as matters relevant to siting, permitting, and construction.  However, nothing in this Final Rule involves an exercise of siting, permitting, and construction authority.  The transmission planning and cost allocation requirements of this Final Rule, like those of Order No. 890, are associated with the processes used to identify and evaluate transmission system needs and potential solutions to those needs.  In establishing these reforms, the Commission is simply requiring that certain processes be instituted.  This in no way involves an exercise of authority over those specific substantive matters traditionally reserved to the states, including integrated resource planning, or authority over such transmission facilities.  For this reason, we see no reason why this Final Rule should create conflicts between state and federal requirements.
	No action

	108
	We disagree with the commenters who argue that this Final Rule is inconsistent with or precluded by, or legally deficient for failing to rely on, section 217 of the FPA.106   Our approach in this Final Rule is to build on the requirements of Order No. 890 of ensuring open and transparent transmission planning processes to evaluate proposed transmission projects, a goal that does not conflict with FPA section 217.  Indeed, we believe that this Final Rule is consistent with section 217 because it supports the development of needed transmission facilities, which ultimately benefits load-serving entities.  The fact that this Final Rule serves the interests of other stakeholders as well does not place it in conflict with section 217.  We thus cannot agree with Ad Hoc Coalition of Southeastern Utilities that we should ensure that our transmission planning and cost allocation reforms give systematic preference to any particular set of interests.  Section 217 does not require this result.  It only requires that we use our authority in a way that facilitates planning and expansion of transmission facilities to meet the reasonable needs of load-serving entities.  We have indicated that we will follow a flexible approach that accommodates the needs and characteristics of particular regions, and we are confident that this approach can address the needs of load-serving entities in the Southeast and elsewhere.

106 Section 217(b)(4) of the FPA specifies that:  “The Commission shall exercise the authority of the Commission under this Act in a manner that facilitates the planning and expansion of transmission facilities to meet the reasonable needs of load-serving entities to satisfy the service obligations of the load-serving entities, and enables load-serving entities to secure firm transmission rights (or equivalent tradable or financial rights) on a long-term basis for long-term power supply arrangements made, or planned, to meet such needs.”  16 U.S.C. 824q(b)(4).
	No action 

	109
	We also disagree with commenters who argue that we lack jurisdiction to require the consideration of transmission needs driven by Public Policy Requirements in the transmission planning process.  In requiring the consideration of transmission needs driven by Public Policy Requirements, the Commission is not mandating fulfillment of those requirements.  Instead, the Commission is acknowledging that the requirements in question are facts that may affect the need for transmission services and these needs must be considered for that reason.  Such requirements may modify the need for and configuration of prospective transmission facility development and construction.  The transmission planning process and the resulting transmission plans would be deficient if they do not provide an opportunity to consider transmission needs driven by Public Policy Requirements.    
	No action

	110
	Our disagreement with commenters on this point can be best explained by considering the case that they use to support their arguments, NAACP v. FPC.  In that case, the Court found that the Commission did not have power under the FPA or the Natural Gas Act (NGA) to construe its obligation to promote the public interest under those statutes as creating “a broad license to promote general public welfare.”107   Specifically, the Court found that the Commission’s duty to promote the public interest under the FPA and NGA “is not a directive to the Commission to seek to eradicate discrimination,” and it thus did not authorize the Commission to promulgate rules prohibiting the companies it regulates from engaging in discriminatory employment practices merely because the statutes pertain to matters affected with a public interest. 108 The Commission is doing nothing analogous when specifying that transmission needs driven by Public Policy Requirements be taken into account in the transmission planning process.

107 NAACP v. FERC, 425 U.S. 662 at 668.  

108 Id. at 670.  
	No action

	111
	Requiring the development of a regional transmission plan that considers transmission needs driven by Public Policy Requirements cannot be construed as pursuing broad general welfare goals that extend beyond matters subject to our authority under the FPA.  Public Policy Requirements can directly affect the need for interstate transmission facilities, which are squarely within the Commission’s jurisdiction.  Moreover, we are not specifying the Public Policy Requirements that must be considered in individual local and regional transmission planning processes.109   This further confirms that, in requiring that the transmission planning process include the evaluation of potential solutions to identified transmission needs driven by Public Policy Requirements, the Commission is simply requiring the consideration of facts that are relevant to the transmission planning process.  In doing so, it is neither pursuing nor enforcing any specific policy goals.

109 See infra section III.A.4.      
	No action

	112
	Other commenters cite CAISO v. FERC for the proposition that the Proposed Rule extends beyond our authority under the FPA.  In that case, the court found that the Commission did not have authority under section 206 of the FPA to direct the California ISO to alter the structure of its corporate governance, concluding that the choosing and appointment of corporate directors is not a “practice … affecting [a] rate” within the meaning of the statute.110   The court explained that the Commission is empowered under section 206 to assess practices that directly affect or are closely related to a public utility's rates and “not all those remote things beyond the rate structure that might in some sense indirectly or ultimately do so.”111   Unlike the corporate governance matters at issue in that proceeding, the transmission planning activities that are the subject of this Final Rule have a direct and discernable affect on rates.  It is through the transmission planning process that public utility transmission providers determine which transmission facilities will more efficiently or cost-effectively meet the needs of the region, the development of which directly impacts the rates, terms and conditions of jurisdictional service.  The rules governing the transmission planning process are therefore squarely within our jurisdiction, whether the particular transmission facilities in question are planned to meet reliability needs, address economic considerations, or meet transmission needs driven by a Public Policy Requirement.

110 CAISO v. FERC, 372 F.3d 395 at 403. 

111 Id.
	No action

	113
	We disagree with the commenters who argue that the Proposed Rule does not comply with the APA because the Proposed Rule does not provide enough reasoning or adequate detail to permit parties to comment meaningfully on it.  Section 553(b)(3) of the APA requires that a notice of proposed rulemaking contain “either the terms or substance of the proposed rule or a description of the subjects and issues involved.”112   The purpose of the requirement is to ensure that “persons are ‘sufficiently alerted to likely alternatives’ so that they know whether their interests are ‘at stake.’”113   Courts have held in this connection that a “[n]otice of proposed rulemaking must be sufficient to fairly apprise interested parties of the issue involved. . . , but it need not specify every precise proposal which [the agency] may ultimately adopt as a rule.”114   We disagree with commenters arguing that this requires us to identify the issues that might be raised in future orders by the Commission should disputes arise as to the construction of transmission facilities in the regional transmission planning process.  This Final Rule is focused on ensuring that there is a fair regional transmission planning process, not substantive outcomes of that process.  

112 5 U.S.C. 553(b)(3). 

113 Spartan Radiocasting Co., v. FCC, 619 F.2d 314, 321 (4th Cir. 1980) (citing South Terminal Corp. v. EPA, 504 F.2d 646, 659 (1st Cir. 1974)). 

114 Id. 321-22 (citing Consolidation Coal Co. v. Costle, 604 F.2d 239, 248 (4th Cir. 1979)).  
	No action

	114
	We disagree with Southern Companies’ argument that the Proposed Rule violated the fair notice requirement of the Due Process Clause because it did not identify how the Public Policy Requirements in the transmission planning process would be satisfied.  As explained above, fair notice requires that we apprise parties of the issues involved.  In this respect, all interested parties have had fair notice and an opportunity to comment on the Commission’s proposed requirement regarding the consideration of transmission needs driven by Public Policy Requirements in the transmission planning process and to provide their perspectives, consistent with the notice and comment requirements of the APA.  Moreover, the case that Southern Companies cite in support of their argument, Trinity Broadcasting of Fla., Inc. v. FCC,115  is not on point.  That case involved a denial by the Federal Communications Commission (FCC) of an application to renew a commercial television broadcast license that could have been renewed under a statutory preference in favor of minority-controlled firms.  A majority of the applicant’s board was made up of members of minority groups, but the FCC denied the application because the applicant had not satisfied its interpretation of minority control as de facto or “actual” control of operations.  The court found that the agency had not given sufficient notice of its interpretation of minority control to justify punishment in the form of denial of the application.  Nothing analogous is occurring here.  Trinity Broadcasting did not involve a rulemaking proceeding, as is the case here, but rather an adjudication that raised the issue of “[w]hat constitutes sufficiently fair notice of an agency’s interpretation of a regulation to justify punishing someone for violating it?”116   A rulemaking such as the present proceeding does not involve the assessment of penalties for failure to comply with a particular regulation, and therefore the notice that is required before penalties can be assessed has no relevance here.

115 211 F.3d 618, 628 (D.C. Cir. 2000) (Trinity Broadcasting).  

116 Trinity Broadcasting, 211 F.3d 618 at 619.  
	No action

	115
	We also disagree that this Final Rule may represent a departure from section 35.35(i)(ii) of the Commission’s regulations, which establishes a rebuttable presumption that a transmission project that has received construction approvals from relevant state regulatory agencies satisfies Order No. 679’s117  requirement that the transmission project is needed to ensure reliability or reduce the cost of delivered power by reducing congestion.  The rebuttable presumption of prudent investment provided for in section 35.35(i)(ii) applies only to Commission determinations with respect to incentive-based rate treatments for investment in transmission infrastructure.  The Proposed Rule does not “represent a departure” from this provision because the provision deals with matters that are not covered or affected by the Proposed Rule.  Electricity Consumers Resource Council and Associated Industrial Groups therefore have not adequately explained why they believe the Proposed Rule represented such a departure.

117 Promoting Transmission Investment through Pricing Reform, Order No. 679, FERC Stats. & Regs. ¶ 31,222 (2006), order on reh’g, Order No. 679-A, FERC Stats. & Regs. ¶ 31,236, order on reh’g, 119 FERC ¶ 61,062 (2007).  
	No action

	116
	With respect to Indianapolis Power & Light’s assertion that the Commission has failed to satisfy FPA section 206, we conclude that we have met section 206’s burden.  Our review of the record demonstrates that existing transmission planning processes are unjust and unreasonable or unduly discriminatory or preferential.  Specifically, we conclude that the record shows that, for the pro forma OATT (and, consequently, public utility transmission providers’ OATTs) to be just and reasonable and not unduly discriminatory or preferential, it must be revised in the context of transmission planning to include the requirement that regional transmission planning processes result in the production of a regional transmission plan using a process that satisfies the specified Order No. 890 transmission planning principles and that provides an opportunity to consider transmission needs driven by Public Policy Requirements.  We conclude that these reforms satisfy the section 206 standard because they help ensure just and reasonable rates and remove those remaining opportunities for undue discrimination.
	No action

	117
	Finally, with respect to the concerns raised by City of Los Angeles Department of Water and Power, APPA, Nebraska Public Power District, and others regarding the legal issues associated with public power participation in the regional transmission planning processes, we make the following observations.  First, as discussed in the section of this Final Rule addressing reciprocity, we reiterate that this Final Rule simply applies the reciprocity principles set forth in Order Nos. 888 and 890 regarding non-public utility transmission provider participation in transmission planning processes.  Second, non-jurisdictional entities, unlike public utilities, may choose whether to join a regional transmission planning process and, to the extent they choose to do so, they may advocate for those processes to accommodate their unique limitations and requirements.
	No action

	146
	This Final Rule requires that each public utility transmission provider participate in a regional transmission planning process that produces a regional transmission plan and that complies with the transmission planning principles of Order No. 890 identified below.  We determine that such transmission planning will expand opportunities for more efficient and cost-effective transmission solutions for public utility transmission providers and stakeholders.  This will, in turn, help ensure that the rates, terms and conditions of Commission-jurisdictional services are just and reasonable and not unduly discriminatory or preferential.  
	Paragraph 146 could lead to a provisional annual plan item in support of a fully voluntary framework or checklist to support the 4 requirements of interregional transmission coordination as identified in Attachment K of the pro forma OATT.

We have reviewed Attachment K of FERC Order No. 1000 against Attachment K of Order No. 890-B to determine if any additions would require work by NAESB.  After review, we determined that no changes we needed, other than the provisional item noted above.

	147
	Order No. 890 required public utility transmission providers to coordinate at the regional level for the purpose of sharing system plans and identifying system enhancements that could relieve congestion or integrate new resources.136   The Commission did not specify, however, whether such coordination with regard to identifying system enhancements included an obligation for public utility transmission providers to take affirmative steps to identify potential solutions at the regional level that could better meet the needs of the region.  As a result, the existing requirements of Order No. 890 permit regional transmission planning processes to be used as a forum merely to confirm the simultaneous feasibility of transmission facilities contained in their local transmission plans.  Consistent with the economic planning requirements of Order No. 890, regional transmission planning processes also must respond to requests by stakeholders to perform studies that evaluate potential upgrades or other investments that could reduce congestion or integrate new resources or loads on an aggregated or regional basis.137   Again, no affirmative obligation was placed on public utility transmission providers within a region to undertake such analyses in the absence of requests by stakeholders.  There is also no obligation for public utility transmission providers within the region to develop a single transmission plan for the region that reflects their determination of the set of transmission facilities that more efficiently or cost-effectively meet the region’s needs.

136 Order No. 890, FERC Stats. & Regs. ¶ 31,241 at P 523.

137 Id.
	No action

	148
	We address these deficiencies in the requirements of Order No. 890 through this Final Rule, beginning with the requirement that public utility transmission providers participate in a regional transmission planning process that produces a regional transmission plan.  Through the regional transmission planning process, public utility transmission providers will be required to evaluate, in consultation with stakeholders, alternative transmission solutions that might meet the needs of the transmission planning region more efficiently or cost-effectively than solutions identified by individual public utility transmission providers in their local transmission planning process.  This could include transmission facilities needed to meet reliability requirements, address economic considerations, and/or meet transmission needs driven by Public Policy Requirements, as discussed further below.  When evaluating the merits of such alternative transmission solutions, public utility transmission providers in the transmission planning region also must consider proposed non-transmission alternatives on a comparable basis.  If the public utility transmission providers in the transmission planning region, in consultation with stakeholders, determine that an alternative transmission solution is more efficient or cost-effective than transmission facilities in one or more local transmission plans, then the transmission facilities associated with that more efficient or cost-effective transmission solution can be selected in the regional transmission plan for purposes of cost allocation.138
138 As discussed in section IV.F.6, below, we conclude that the issue of cost recovery associated with non-transmission alternatives is beyond the scope of this Final Rule, which addresses the allocation of the costs of transmission facilities. 
	No action

	149
	We acknowledge that public utility transmission providers in some regions already meet or exceed this requirement.139   As with other requirements in this Final Rule, our intent here is to establish a minimum set of obligations for public utility transmission providers that, as some commenters note, are not currently undertaking sufficient transmission planning activities at the regional level.  We decline, however, to specify in this Final Rule a particular set of analyses that must be performed by public utility transmission providers within the regional transmission planning process.  There are many ways potential upgrades to the transmission system can be studied in a regional transmission planning process, ranging from the use of scenario analyses to production cost or power flow simulations.  We provide public utility transmission providers in each transmission planning region the flexibility to develop, in consultation with stakeholders, procedures by which the public utility transmission providers in the region identify and evaluate the set of potential solutions that may meet the region’s needs more efficiently or cost-effectively.  We will review such mechanisms on compliance, using as our yardstick the statutory requirements of the FPA, Order No. 890 transmission planning principles, and our precedent regarding compliance with the Order No. 890 transmission planning principles, and issue further guidance as necessary.140
139 As noted above, to the extent existing transmission planning processes satisfy the requirements of this Final Rule, public utility transmission providers need not revise their OATTs and, instead, should describe in their compliance filings how the relevant requirements are satisfied by reference to tariff sheets already on file with the Commission. Moreover, to the extent necessary, we clarify that nothing in this Final Rule is intended to modify or abrogate governance procedures of RTOs and ISOs.  

140 In developing their compliance filings, public utility transmission providers and interested parties should review the requirements as set forth in Order No. 890, Order No. 890-A, and our orders on compliance filings submitted by public utility transmission providers for guidance on what each of these transmission planning principles requires. For example, as a starting point, a public utility transmission provider should review the orders addressing its own compliance filings and the compliance filings for public utility transmission providers in its region. We do not address these principles in detail here, except with respect to the consideration of non-transmission alternatives in the regional transmission planning process and other discrete issues raised by commenters.  
	No action

	150
	Because of the increased importance of regional transmission planning that is designed to produce a regional transmission plan, stakeholders must be provided with an opportunity to participate in that process in a timely and meaningful manner.  Therefore, we apply the Order No. 890 transmission planning principles to the regional transmission planning process, as reformed by this Final Rule.  This will ensure that stakeholders have an opportunity to express their needs, have access to information and an opportunity to provide information, and thus participate in the identification and evaluation of regional solutions.  Ensuring access to the models and data used in the regional transmission planning process will allow stakeholders to determine if their needs are being addressed in a more efficient or cost-effective manner.  Greater access to information and transparency also will help stakeholders to recognize and understand the benefits that they will receive from a transmission facility in a regional transmission plan.  This consideration is particularly important in light of our reforms that require that each public utility transmission provider have a cost allocation method or methods for transmission facilities selected in a regional transmission plan that reflects the benefits that those transmission facilities provide.
	No action

	151
	Specifically, the requirements of this Final Rule build on the following transmission planning principles that we required in Order No. 890:  (1) coordination; (2) openness; (3) transparency; (4) information exchange; (5) comparability; (6) dispute resolution; and (7) economic planning.141   In Order No. 890, we required that each public utility transmission provider adopt these transmission planning principles as part of its individual transmission planning process.  In this Final Rule, we expand the Order No. 890 requirements by directing public utility transmission providers to adopt these requirements with respect to the process used to produce a regional transmission plan.  We conclude that it is appropriate to do so to ensure that regional transmission planning processes are coordinated, open, and transparent.142   Accordingly, we require public utility transmission providers to develop, in consultation with stakeholders,143  enhancements to their regional transmission planning processes, consistent with these transmission planning principles.

141 We do not include the regional participation transmission planning principle and the cost allocation transmission planning principle here because we address interregional transmission coordination and cost allocation for transmission facilities selected in a regional transmission plan for purposes of cost allocation elsewhere in this Final Rule.  

142 Although the explicit requirement for a public utility transmission provider to participate in a regional transmission planning process that complies with the Order     No. 890 transmission planning principles identified above is new, we note that the existing regional transmission planning processes that many utilities relied upon to comply with the requirements of Order No. 890 may require only modest changes to fully comply with these Final Rule requirements.
143 The term “stakeholder” is intended to include any party interested in the regional transmission planning process.  This is consistent with the approach taken in Order No. 890.  See, e.g., Southern Co. Svcs., Inc., 127 FERC ¶ 61,282, at P 14-16 (2009).
	No action

	152
	We conclude that, without the requirement to meet the Order No. 890 transmission planning principles, a regional transmission planning process will not have the information needed to assess the impact of proposed transmission projects on the regional transmission grid.  Additionally, absent timely and meaningful participation by all stakeholders, the regional transmission planning process will not determine which transmission project or group of transmission projects could satisfy local and regional needs more efficiently or cost-effectively.  
	No action

	153
	A number of commenters specifically address the treatment of non-transmission alternatives in the regional transmission planning process.  Order No. 890’s comparability transmission planning principle requires that the interests of public utility transmission providers and similarly situated customers be treated comparably in regional transmission planning.144   In response to Order No. 890, public utility transmission providers have identified in their transmission planning processes where, when, and how transmission and non-transmission alternatives proposed by interested parties will be considered.  As noted in Order No. 890, the transmission planning requirements adopted here do not address or dictate which transmission facilities should be either in the regional transmission plan or actually constructed.145   As also noted in Order No. 890, the ultimate responsibility for transmission planning remains with public utility transmission providers.  With that said, the Commission intends that the regional transmission planning processes provide for the timely and meaningful input and participation of stakeholders in the development of regional transmission plans.146
144 Order No. 890, FERC Stats. & Regs. ¶ 31,241 at P 494.

145 Order No. 890, FERC Stats. & Regs. ¶ 31,241 at P 438. 

146 Id. P 454.  
	No action

	154
	We disagree with those commenters that assert that non-transmission alternatives only should be considered in the local transmission planning process.  We recognize that generation, demand response, and energy efficiency options often are considered in local resource planning and that transmission often is planned as a last resort.  Therefore, when local transmission plans are brought together in a regional transmission planning process to determine if a regional solution can better meet the needs of the region than the sum of local transmission plans, many opportunities for the use of alternative resources will already have been considered.  Just as there may be opportunities for regional transmission solutions to better meet the needs of the region, the same could be true for regional non-transmission alternatives.  However, the regional transmission planning process is not the vehicle by which integrated resource planning is conducted; that may be a separate obligation imposed on many public utility transmission providers and under the purview of the states.
	No action

	155
	While we require the comparable consideration of transmission and non-transmission alternatives in the regional transmission planning process, we will not establish minimum requirements governing which non-transmission alternatives should be considered or the appropriate metrics to measure non-transmission alternatives against transmission alternatives.  Those considerations are best managed among the stakeholders and the public utility transmission providers participating in the regional transmission planning process.147   However, we note that in Order Nos. 890 and 890-A, as well as in orders addressing related compliance filings, we have provided guidance regarding the requirements of the Order No. 890 comparability transmission planning principle.148   Specifically, public utility transmission providers are required to identify how they will evaluate and select from competing solutions and resources such that all types of resources are considered on a comparable basis.149

147 We also deny, as beyond the scope of this proceeding, NRG’s requests that we direct PJM to determine why its markets are not sending appropriate price signals and that we direct ISOs and RTOs to establish a “feedback loop.” 

148 See, e.g., Order No. 890-A, FERC Stats. & Regs. ¶ 31,261 at P 216.  See also, e.g., California Indep. Sys. Operator Corp., 123 FERC ¶ 61,283 (2008); East Kentucky Power Coop., 125 FERC ¶ 61,077 (2008).

149 See, e.g., NorthWestern Corp., 128 FERC ¶ 61,040 at P 38 (2009) (requiring the transmission provider’s OATT to permit sponsors of transmission, generation, and demand resources to propose alternative solutions to identified needs and identify how the transmission provider will evaluate competing solutions when determining what facilities will be included in its transmission plan); El Paso Elec. Co., 128 FERC ¶ 61,063 at P 15 (2009) (same); New York Indep. Sys. Operator, Inc., 129 FERC ¶ 61,044, at P 35 (2009) (same).  In each of these cases, the Commission stated that tariff language could, for example, state that solutions will be evaluated against each other based on a comparison of their relative economics and effectiveness of performance.  Although the particular standard a public utility transmission provider uses to perform this evaluation can vary, the Commission explained that it should be clear from the tariff language how one type of investment would be considered against another and how the public utility transmission provider would choose one resource over another or a competing proposal.  Northwestern Corp., 128 FERC ¶ 61,040 at P 38, n.31; El Paso Elec. Co., 128 FERC ¶ 61,063 at P 15, n.25; New York Indep. Sys. Operator, Inc., 129 FERC ¶ 61,044 at P 35, n.26.
	No action

	156
	We disagree with concerns raised by certain commenters that the Order No. 890 comparability transmission planning principle may interfere with integrated resource planning.150 As discussed above, this Final Rule in no way involves an exercise of authority over those specific substantive matters traditionally reserved to the states, including integrated resource planning, or authority over siting, permitting, or construction of transmission solutions.151  In addition, on compliance with Order No. 890, each public utility transmission provider already has put into place regional transmission planning processes that provide for the evaluation of proposed solutions on a comparable basis.152 In this Final Rule, the Commission is applying to regional transmission planning the comparability transmission planning principle stated in Order Nos. 890 and 890-A.153  

150 E.g., Ad Hoc Coalition of Southeastern Utilities.
151 See supra section III.A.2.

152 See, e.g., Entergy OATT, Attachment K at § 3.12; Florida Power and Light OATT, Appendix 1 to Attachment K, §§ H and I; ISO New England OATT, Attachment K at § 4.2; Puget Sound Energy OATT, Attachment K at § 2; SPP OATT, Attachment O at § III.8.  

153 See, e.g., supra notes 148-49.  
	No action

	157
	We agree with commenters that public utility transmission providers should have flexibility in determining the most appropriate manner to enhance existing regional transmission planning processes to comply with this Final Rule.  As a result, and consistent with our approach in Order No. 890, we will not prescribe the exact manner in which public utility transmission providers must fulfill the requirements of complying with the regional transmission planning principles.  We allow public utility transmission providers developing the regional transmission planning processes to craft, in consultation with stakeholders, requirements that work for their transmission planning region.  Consistent with this approach, we will not impose additional rules that would detail consistent planning cycles, impose stakeholder procedures, establish timelines for evaluating regional transmission projects in the regional transmission planning process (including establishing a minimum long-term planning horizons), add any additional requirements to the Order No. 890 dispute resolution transmission planning principle, or establish other planning criteria beyond those in this Final Rule, as requested by some commenters.  These are matters best suited to resolution by the public utility transmission providers and stakeholders in the transmission planning region.  We also reject Anbaric and PowerBridge’s suggestion that procedures be developed to treat transmission project information as confidential, outside of the Commission’s Critical Energy Infrastructure Information (CEII) requirements and regulations, as this runs counter to the requirement that regional transmission planning processes be open and transparent.
	Please see the comments provided for paragraph 146.

	158
	Additionally, we note that a public utility transmission provider’s regional transmission planning process may utilize a “top down” approach, a “bottom up” approach, or some other approach so long as the public utility transmission provider complies with the requirements of this Final Rule.  Public utility transmission providers have flexibility in developing the necessary enhancements to existing regional transmission planning processes to comply with this Final Rule, based upon the needs and characteristics of their transmission planning region.  
	No action

	159
	We also decline to impose obligations to build or mandatory processes to obtain commitments to construct transmission facilities in the regional transmission plan, as requested by some commenters.  The package of transmission planning and cost allocation reforms adopted in this Final Rule is designed to increase the likelihood that transmission facilities in regional transmission plans will move from the planning stage to construction.  In addition, public utility transmission providers already are required to make available information regarding the status of transmission upgrades identified in transmission plans, including posting appropriate status information on its website, consistent with the Commission’s CEII requirements and regulations.154   To the extent an entity has undertaken a commitment to build a transmission facility in a regional transmission plan, that information should be included in such postings.155   We determine that this obligation, together with the reforms we adopt in this Final Rule, are adequate without placing further obligations on public utility transmission providers.  

154 See Order No. 890, FERC Stats. & Regs. ¶ 31,241 at P 472. 

155 Nothing in this Final Rule limits public utility transmission providers from developing mechanisms to impose an obligation to build transmission facilities in a regional transmission plan, consistent with the requirements below regarding the treatment of nonincumbent transmission developers. Similarly, nothing in this Final Rule preempts or otherwise limits any such obligation that may exist under state or local laws or regulations.  
	Similar to the notes provided for paragraph 146, a provisional item for the WEQ annual plan could be added for the development of an optional informational posting framework similar to the effort undertaken related to FERC Order No. 717.

	160
	The Commission also acknowledges the importance of identifying the appropriate size and scope of the regions over which regional transmission planning will be performed.  We clarify that for purposes of this Final Rule, a transmission planning region is one in which public utility transmission providers, in consultation with stakeholders and affected states, have agreed to participate in for purposes of regional transmission planning and development of a single regional transmission plan.  As the Commission explained in Order No. 890, the scope of a transmission planning region should be governed by the integrated nature of the regional power grid and the particular reliability and resource issues affecting individual regions.156   We note that every public utility transmission provider has already included itself in a region for purposes of complying with Order No. 890’s regional participation transmission planning principle.  We will not prescribe in this Final Rule the geographic scope of any transmission planning region.  We believe that these existing regional processes should provide some guidance to public utility transmission providers in formulating transmission planning regions for purposes of complying with this Final Rule.  However, to the extent necessary, we clarify that an individual public utility transmission provider cannot, by itself, satisfy the regional transmission planning requirements of either Order No. 890 or this Final Rule.

156 See, e.g., Order No. 890, FERC Stats. & Regs. ¶ 31,241 at P 527.  
	No action

	161
	The Commission also clarifies that the obligation to participate in a regional transmission planning process that produces a regional transmission plan that meets the seven transmission planning principles, is not intended to appropriate, supplant, or impede any local transmission planning processes that public utility transmission providers undertake.  The objective of this Final Rule is to amend the requirements of Order No. 890 so that regional transmission planning processes not only continue to meet the transmission planning principles established in Order No. 890 but, additionally, produce a regional transmission plan.  
	Please see the comments provided for paragraph 146.

	162
	With regard to comments that seek clarification as to the applicability of the requirements of this Final Rule to transmission projects currently being proposed in existing regional transmission planning processes, we clarify in section II.D above that the requirements of this Final Rule are intended to apply to new transmission facilities.   Our intent is to enhance transmission planning processes prospectively to provide greater openness and transparency in the development of regional transmission plans.  As also discussed in section II.D above, we recognize that this Final Rule may be issued in the middle of a transmission planning cycle, and we therefore direct public utility transmission providers to explain in their respective compliance filings how they intend to implement the requirements of this Final Rule.  In response to comments requesting that the Commission mandate that public utility transmission providers include a funding mechanism to facilitate the participation of in the regional transmission planning process of interested entities that are not market participants, this Final Rule affirms the general approach the Commission took in Order No. 890 regarding the recovery of costs associated with participation in the transmission planning process.  There, the Commission acknowledged concerns regarding “how state regulators and other agencies will recover the costs associated with their participation in the planning process.”157   The Commission therefore directed public utility transmission providers to “propose a mechanism for cost recovery in their planning compliance filings” and stated that those proposals “should include relevant cost recovery for state regulators, to the extent requested.”158   We decline to expand that directive here to include funding for other stakeholder interests, as requested by certain commenters.  However, we also note that, to the extent that public utility transmission providers choose to include a funding mechanism to facilitate the participation of state consumer advocates or other stakeholders in the regional transmission planning process, nothing in this Final Rule precludes them from doing so.
157 Order No. 890, FERC Stats. & Regs. ¶ 31,241 at n.339 and P 586. 

158 Id. n.339.     
	No action

	163
	With regard to the participation of merchant transmission developers in the regional transmission planning process, we conclude that, because a merchant transmission developer assumes all financial risk for developing its transmission project and constructing the proposed transmission facilities, it is unnecessary to require such a developer to participate in a regional transmission planning process for purposes of identifying the beneficiaries of its transmission project that would otherwise be the basis for securing eligibility to use a regional cost allocation method or methods.159   However, we acknowledge the concern of some commenters that a transmission project proposed or developed by a merchant transmission developer has broader impacts than simply cost recovery.  Because all electric systems within an integrated network are electrically connected, the addition or cancellation of a transmission project in one system can affect the nature of power flows within one system or on other systems.  

159 Proposed Rule, FERC Stats. & Regs. ¶ 32,660 at P 99.  
	No action

	164
	We therefore conclude that it is necessary for a merchant transmission developer to provide adequate information and data to allow public utility transmission providers in the transmission planning region to assess the potential reliability and operational impacts of the merchant transmission developer’s proposed transmission facilities on other systems in the region.  We will allow public utility transmission providers in each transmission planning region, in consultation with stakeholders, in the first instance to propose what information would be required.  Public utility transmission providers should include these requirements in their filings to comply with this Final Rule.   
	No action by NAESB needed.  The NERC Modeling, Data and Analysis (MOD) and Transmission Planning (TPL) standards should address this item through standards supporting the collection of data to assess the potential reliability and operational impacts of the transmission developer’s proposed transmission facilities on other systems in the region.  It is not expected that NAESB standards will be affected.  

	165
	Although merchant transmission developers must provide information in the regional transmission planning process as discussed herein, to be clear, we emphasize that the transmission facilities proposed by a merchant transmission developer are not subject to the evaluation and selection processes that apply to transmission facilities for which regional cost allocation is sought, as a merchant transmission developer is not seeking to be selected in the regional transmission plan for purposes of cost allocation.  However, nothing in this Final Rule prevents a merchant transmission developer from voluntarily participating in the regional transmission planning process (beyond providing the information and data required above) even if it is not seeking regional cost allocation for its proposed transmission project.  As we stated in the Proposed Rule, we encourage them to do so.  In addition, nothing in this Final Rule limits or otherwise affects the responsibilities a merchant transmission developer may have to fund network upgrades caused by the interconnection of its project with the transmission grid.160
160 We note that, to the extent a merchant transmission developer becomes subject to the requirements of FPA section 215 and the regulations thereunder, it also will be required to comply with all applicable obligations, including registration with NERC.  Under section 215, all users, owners, or operators of the bulk power system must register with NERC for performance of applicable reliability functions.  The registration with NERC will help ensure that merchant transmission developers provide all appropriate information to be used in transmission system planning and assessment studies.  See 16 U.S.C. 824o(g) (“Reliability Reports—The ERO shall conduct periodic assessments of the reliability and adequacy of the bulk-power system in North America.”); see also Rules Concerning Certification of the Electric Reliability Organization; and Procedures for the Establishment, Approval and Enforcement of Electric Reliability Standards, Order No. 672, 71 FR 8662 (Feb. 17, 2006), FERC Stats. & Regs. ¶ 31,204, at P 803, order on reh’g, Order No. 672-A, 71 FR 19814 (Apr. 18, 2006), FERC Stats. & Regs. ¶ 31,212 (2006).  Concerns regarding when NERC registration would be triggered should be addressed in a NERC registration process.
	No action

	203
	The Commission requires public utility transmission providers to amend their OATTs to describe procedures that provide for the consideration of transmission needs driven by Public Policy Requirements in the local and regional transmission planning processes.185   As discussed in section II above, the reforms adopted below are intended to ensure that the local and regional transmission planning processes support the development of more efficient or cost-effective transmission facilities to meet the transmission needs driven by Public Policy Requirements, which will help ensure that the rates, terms and conditions of jurisdictional service are just and reasonable.  Moreover, these reforms will remedy opportunities for undue discrimination by requiring public utility transmission providers to have in place processes that provide all stakeholders the opportunity to provide input into what they believe are transmission needs driven by Public Policy Requirements, rather than the public utility transmission provider planning only for its own needs or the needs of its native load customers.  Our decision here to require transmission planning to include the consideration of transmission needs driven by Public Policy Requirements is supported by the numerous commenters who generally agree with the proposed reforms.186
185 To the extent public utility transmission providers within a region do not engage in local transmission planning, such as in some ISO/RTO regions, the requirements of this Final Rule with regard to Public Policy Requirements apply only to the regional transmission planning process.  

186 E.g., Allegheny Energy Companies; American Transmission; Anbaric and PowerBridge; Arizona Corporation Commission; Arizona Public Service Company; Atlantic Grid; AWEA; California Commissions; California ISO; Clean Energy Group; Connecticut & Rhode Island Commissions; Consolidated Edison and Orange & Rockland; DC Energy; Delaware PSC; Dominion; Duke; Duquesne Light Company; EarthJustice; Exelon; First Wind; Iberdrola Renewables; Integrys; ISO New England; ISO/RTO Council; Maine PUC; Massachusetts Departments; Massachusetts Municipal and New Hampshire Electric; MISO; MISO Transmission Owners; National Audubon Society; National Grid; New England States’ Committee on Electricity; New Jersey Board; New Jersey Division of Rate Counsel; New York PSC; NextEra; Northeast Utilities; Northern Tier Transmission Group; Ohio Consumers’ Counsel and West Virginia Consumer Advocate Division; Old Dominion; Pacific Gas & Electric; Pattern Transmission; Pennsylvania PUC; PHI Companies; PJM; PUC of Nevada; San Diego Gas & Electric; Southern California Edison; Sunflower and Mid-Kansas; Transmission Dependent Utility Systems; Transmission Access Policy Study Group; Transmission Agency of Northern California; Western Grid Group; and Wind Coalition.
	Please see the comments provided for paragraph 146.

	204
	Under the existing requirements of Order No. 890, there is no affirmative obligation placed on public utility transmission providers to consider in the transmission planning process the effect that Public Policy Requirements may have on local and regional transmission needs.187   We agree with the concerns of many commenters that, without having in place procedures to consider transmission needs driven by Public Policy Requirements, the needs of wholesale customers may not be accurately identified.188   While we understand that some public utility transmission providers already do have processes in place to determine whether transmission needs reflect Public Policy Requirements, others do not.  We correct this deficiency through the requirements below, which are intended to enhance, rather than replace, existing transmission planning obligations under Order No. 890.  Moreover, as with other reforms adopted in this Final Rule, these requirements are intended to be an additional set of minimum obligations for public utility transmission providers and are not intended to preclude additional transmission planning related activities.

187 In response to Transmission Dependent Utility Systems, we note that nothing in the existing pro forma OATT affirmatively prohibits consideration of the effect of Public Policy Requirements on transmission needs. 

188 E.g., National Grid; NextEra; AWEA; Atlantic Grid; Delaware PSC; Anbaric and PowerBridge; and Conservation Law Foundation.  
	Paragraph 204 could lead to a provisional annual plan item to determine if an optional checklist of procedural items to support identifying the needs of wholesale customers would be helpful – through meeting the criteria outlined in Attachment K of the order.

	205
	In response to commenters seeking greater clarity as to how transmission needs driven by Public Policy Requirements must be considered by public utility transmission providers, we clarify that by considering transmission needs driven by Public Policy Requirements, we mean:  (1) the identification of transmission needs driven by Public Policy Requirements; and (2) the evaluation of potential solutions to meet those needs.  We therefore direct public utility transmission providers to amend their OATTs to describe the procedures by which transmission needs driven by Public Policy Requirements will be identified in the local and regional transmission planning processes and how potential solutions to the identified transmission needs will be evaluated in the local and regional transmission planning processes.  We discuss each of these requirements in turn.
	No action

	206
	First, public utility transmission providers must establish, in consultation with stakeholders, procedures under which public utility transmission providers and stakeholders will identify those transmission needs driven by Public Policy Requirements for which potential transmission solutions will be evaluated.  Various commenters express concern that a public utility transmission provider should not have an open-ended obligation to undertake costly and time-consuming studies to evaluate the potential impact that every Public Policy Requirement might have on transmission development.  As noted by Connecticut & Rhode Island Commissions, for example, entities subject to particular requirements may intend to meet them in ways that do not involve the planning of transmission within the local or regional transmission planning processes.  In other circumstances, there may be disagreement among the various entities subject to competing Public Policy Requirements as to whether it is appropriate to consider the impact of complying with those laws and regulations in the transmission planning process.  
	No action

	207
	We do not in this Final Rule require the identification of any particular transmission need driven by any particular Public Policy Requirements.  Instead, we require each public utility transmission provider to establish procedures for identifying those transmission needs driven by Public Policy Requirements for which potential transmission solutions will be evaluated in the local or regional transmission planning processes.  As part of the process for identifying transmission needs driven by Public Policy Requirements, such procedures must allow stakeholders an opportunity to provide input, and offer proposals regarding the transmission needs they believe are driven by Public Policy Requirements.  To the extent such procedures identify no transmission needs driven by a Public Policy Requirement, the relevant public utility transmission providers are under no obligation to evaluate potential transmission solutions.
	No action

	208
	We allow for local and regional flexibility in designing the procedures for identifying the transmission needs driven by Public Policy Requirements for which potential solutions will be evaluated in the local or regional transmission planning processes.  The effects of Public Policy Requirements on transmission needs are highly variable based on geography, existing resources, and transmission constraints.  We therefore conclude that it is appropriate to require public utility transmission providers, in consultation with their stakeholders, to design the appropriate procedures for identifying and evaluating the transmission needs that are driven by Public Policy Requirements in their area, subject to our review on compliance.  At a minimum, however, we require that all such procedures allow for input from stakeholders, including but not limited to those responsible for complying with the Public Policy Requirement(s) at issue and developers of potential transmission facilities that are needed to comply with one or more Public Policy Requirements.
	No action

	209
	We decline to require that transmission needs driven by Public Policy Requirements be identified by a particular entity or subset of stakeholders.  However, all stakeholders must have an opportunity to provide input and offer proposals regarding the transmission needs they believe should be so identified, as discussed above.  In other words, while the procedures adopted by public utility transmission providers in response to this Final Rule must allow all stakeholders to bring forth any transmission needs they believe are driven by Public Policy Requirements, those procedures must also establish a just and reasonable and not unduly discriminatory process through which public utility transmission providers will identify, out of this larger set of needs, those needs for which transmission solutions will be evaluated.  Some public utility transmission providers might conclude, in consultation with stakeholders, to develop procedures that rely on a committee of load-serving entities, a committee of state regulators, or a stakeholder group to identify those transmission needs for which potential solutions will be evaluated in the transmission planning processes.189   Another example would be the case where a public utility transmission provider identifies such transmission needs itself on behalf of its customers, following consultation with stakeholders, including participating state regulators.  However, to ensure that requests to include transmission needs are reviewed in a fair and non-discriminatory manner, we require public utility transmission providers to post on their websites an explanation of which transmission needs driven by Public Policy Requirements will be evaluated for potential solutions in the local or regional transmission planning process, as well as an explanation of why other suggested transmission needs will not be evaluated.  We conclude that this posting requirement is necessary to provide the Commission and interested parties with information as to how the identification procedures are implemented by public utility transmission providers.

189 As noted below, we strongly encourage states to participate actively in the identification of transmission needs driven by Public Policy Requirements.  Public utility transmission providers, for example, could rely on committees of state regulators or, with appropriate approval from Congress, compacts between interested states to identify transmission needs driven by Public Policy Requirements for the public utility transmission providers to evaluate in the transmission planning process.
	Paragraph 209 could lead to a provisional item for the WEQ annual plan to develop an optional posting standard that would identify the evaluation criteria applied to potential solutions to transmission needs in the transmission planning processes.  This effort could be similar to the work NAESB undertook for ATC postings.



	210
	We decline in this Final Rule to require the identification of any particular set of transmission needs driven by any particular Public Policy Requirements in the local and regional transmission planning processes of public utility transmission providers.  To the extent that implementation of the procedures required here results in a suggested transmission need not being evaluated for potential solutions in the local or regional transmission planning process, the relevant public utility transmission provider(s) are under no obligation under this Final Rule to evaluate the potential effect of the associated Public Policy Requirement on transmission development.  This includes proposals to evaluate the need for particular transmission facilities proposed by transmission developers to comply with Public Policy Requirements.  While these entities may continue to offer their proposed transmission facilities in the local or regional transmission planning process as a potential solution to transmission needs, such proposals would not be evaluated in the transmission planning process as driven by a Public Policy Requirement.
	No action

	211
	With regard to the evaluation of potential solutions to the identified transmission needs driven by Public Policy Requirements, we again leave to public utility transmission providers to determine, in consultation with stakeholders, the procedures for how such evaluations will be undertaken, subject to the Commission’s review on compliance and with the objective of meeting the identified transmission needs more efficiently and cost-effectively.190  As noted in our discussion of regional transmission planning in section III.A above, there are many ways potential upgrades to the transmission system can be evaluated, ranging from the use of scenario analyses to production cost or power flow simulations.  At a minimum, however, this process must include the evaluation of proposals by stakeholders for transmission facilities proposed to satisfy an identified transmission need driven by Public Policy Requirements.191  However, as with any proposed solution offered in the local or regional transmission planning processes for transmission needs driven by reliability issues or economic considerations, there is no assurance that any proposed transmission facility will be found to be an efficient or cost-effective solution to meet local or regional needs.

190 To the extent a public utility transmission provider determines that existing provisions of its OATT must be amended in order to implement its evaluation process, it may include such tariff revisions in its compliance filing.  For example, evaluation of transmission needs driven by a particular Public Policy Requirement could require the gathering of additional information from interconnected generators regarding retirements or from network customers regarding resource preferences.

191 This requirement is consistent with the existing requirements of Order Nos. 890 and 890-A which permit sponsors of transmission and non-transmission solutions to propose alternatives to identified needs.  See supra note 149.
	No action

	212
	In response to commenters that urge us to recognize the role of the states in transmission planning, especially as it relates to compliance with Public Policy Requirements, we clarify that nothing in this Final Rule is intended to alter the role of states in that regard.  Through this Final Rule, we are requiring public utility transmission providers to provide an opportunity to all stakeholders, including state regulatory authorities, to provide input on those transmission needs they believe are driven by Public Policy Requirements, to the extent they are not already doing so.  We are not dictating any substantive result with regard to compliance with Public Policy Requirements.  In Order No. 890, the Commission stated its expectation that “all transmission providers will respect states’ concerns” when engaging in the regional transmission planning process.192   This is equally true with regard to the consideration of transmission needs driven by Public Policy Requirements.  We strongly encourage states to participate actively in both the identification of transmission needs driven by Public Policy Requirements and the evaluation of potential solutions to the identified needs.

192 Order No. 890, FERC Stats. & Regs. ¶ 31,241 at P 574.  
	No action

	213
	We therefore do not believe our reforms are inconsistent with state authority with respect to integrated resource planning, as suggested by some commenters.  Indeed, we believe that the requirements imposed herein complement state efforts by helping to ensure that potential solutions to identified transmission needs driven by Public Policy Requirements of the states can be evaluated in local and regional transmission planning processes.  To be clear, however, while a public utility transmission provider is required under this Final Rule to evaluate in its local and regional transmission planning processes those identified transmission needs driven by Public Policy Requirements, that obligation does not establish an independent requirement to satisfy such Public Policy Requirements.  In other words, the requirements established herein do not convert a failure of a public utility transmission provider to comply with a Public Policy Requirement established under state law into a violation of its OATT.
	No action

	214
	We do not require public utility transmission providers to consider in the local and regional transmission planning processes any transmission needs that go beyond those driven by state or federal laws or regulations or to specify additional public policy principles or public policy objectives as some commenters have suggested.  Based on the record before us, we believe it is sufficient to ensure just and reasonable rates and to avoid the potential for undue discrimination to restrict the requirement for public policy consideration to state or federal laws or regulations that drive transmission needs.  Likewise, we will not require restrictions on the type or number of Public Policy Requirements to be considered as long as any such requirements arise from state or federal laws or regulations that drive transmission needs and as long as the requirements of the procedures required herein are met.  
	No action

	215
	Some commenters request that we specify EPA regulations or FPA section 217 as Public Policy Requirements driving potential transmission needs relevant for consideration in the transmission planning process.  While we decline to mandate the consideration of transmission needs driven by any particular Public Policy Requirement, we intend that the procedures required above be flexible enough to allow for stakeholders to suggest consideration of transmissions needs driven by any Public Policy Requirement, including potential consideration of requirements under EPA regulations, FPA section 217, or any other federal or state law or regulation that drive transmission needs.  Because we are not mandating the consideration of any particular transmission need driven by a Public Policy Requirement, we disagree with PSEG Companies that we are favoring renewable energy resources over other types of resources.
	No action

	216
	We reiterate here and clarify a statement of the Proposed Rule that generated significant comment; that is, this Final Rule does not preclude any public utility transmission provider from considering in its transmission planning process transmission needs driven by additional public policy objectives not specifically required by state or federal laws or regulations.193   By providing this clarification, we are neither affirmatively granting new rights to nor imposing an obligation on a public utility transmission provider.  Instead, the statement is a recognition that a public utility transmission provider has, and has always had, the ability to plan for any transmission system needs that it foresees.  Our recognition of this ability is not intended to limit or expand in any way the option that a public utility transmission provider has always had to plan for facilities that it believes are needed if it chooses to do so.  We believe that public utility transmission providers, in consultation with stakeholders, are in the best position to determine whether to consider in a transmission planning process any public policy objectives beyond those required by this Final Rule.  We reiterate that this Final Rule creates no obligation for any public utility transmission provider or its transmission planning processes to consider transmission needs driven by a public policy objective that is not specifically required by state or federal laws or regulations.  If public utility transmission providers, in consultation with stakeholders, do identify public policy objectives not specifically required by state or federal laws or regulations, we note that transmission facilities designed to meet these objectives may be eligible for cost allocation under the transmission planning process.

193 Proposed Rule, FERC Stats. & Regs. ¶ 32,660 at P 64. For example, a public utility transmission provider and its stakeholders are not precluded under this Final Rule from choosing to plan for state public policy goals that have not yet been codified into state law, which they nonetheless consider to be important long-term planning considerations.  
	No action

	217
	We note that identifying a set of transmission needs and projects for inclusion in a transmission planning study does not ensure that any particular transmission project will be in the regional transmission plan.  Alternative solutions to the identified needs may prove better from cost, siting, or other perspectives.  Similarly, elimination of a transmission project or need from the transmission planning process would not prevent any planner or developer from independently seeking to satisfy the need or develop the transmission project, but any resulting transmission facility would not be eligible for cost allocation under a regional cost allocation method or methods required under this Final Rule.
	No action

	218
	Some commenters have expressed concerns that the consideration of transmission needs driven by Public Policy Requirements in the transmission planning process will result in costs being assigned to regions that do not benefit from those requirements or to regions that did not create the need for new transmission.  We understand these commenters to be concerned that a requirement to consider transmission needs driven by Public Policy Requirements in the local and regional transmission planning processes will result in cross-subsidization of the costs of meeting Public Policy Requirements.
	No action

	219
	We clarify that any such consideration of transmission needs driven by Public Policy Requirements, to the extent that it results in new transmission costs, must follow the cost allocation principles discussed separately herein.194   Particularly, the costs of new transmission facilities allocated within the planning region must be allocated within the region in a manner that is at least roughly commensurate with estimated benefits.195  Those that receive no benefit from new transmission facilities, either at present or in a likely future scenario, must not be involuntarily allocated any of the costs of those facilities.  That is, a utility or other entity that receives no benefit from transmission facilities, either at present or in a likely future scenario, must not be involuntarily allocated any of the costs of those facilities.

194 See discussion infra section IV. 

195 See discussion infra section IV.E.2.  
	No action 

	220
	Further, we are not requiring that a separate class of transmission projects be created in the transmission planning process related to compliance with Public Policy Requirements, although nothing in this Final Rule prohibits the development of a separate class of transmission projects if the public utility transmission provider and its stakeholders believe that it is appropriate to do so.  Some public utility transmission providers might comply with this Final Rule by implementing procedures to consider transmission needs driven by Public Policy Requirements separately from transmission addressing reliability needs or economic considerations.  Other public utility transmission providers might comply with this Final Rule by identifying and evaluating all transmission needs, whether driven by Public Policy Requirements, compliance with reliability criteria, or economic considerations.  While we provide flexibility for public utility transmission providers to develop procedures appropriate for their local and regional transmission planning processes, we reiterate that all stakeholders must be provided an opportunity to provide input during the identification of transmission needs driven by Public Policy Requirements and the evaluation of potential solutions to the identified needs, as discussed above.  
	No action

	221
	In response to Northern Tier Transmission Group, we understand that a public utility transmission provider with a native load obligation may already have addressed compliance with Public Policy Requirements in developing its resource assumptions to be used in the transmission planning process.  In such circumstances, the procedures used to identify transmission needs driven by Public Policy Requirements should take that into account.  Similarly, the evaluation of potential solutions to those transmission needs identified in a local or regional transmission planning process should reflect the resource decisions of the transmission planning process.
	No action

	222
	The Proposed Rule stated that, if a public utility transmission provider believes that its existing transmission planning process already meets the requirements to consider Public Policy Requirements, then it may make that demonstration in compliance with the Final Rule.196   Certain commenters question the need for these requirements altogether because they assert they are already obligated to follow all state or federal laws or regulations, including laws or regulations related to public policy objectives.  Other commenters, particularly those in ISO and RTO regions, assert that the transmission planning processes administered by those entities already address public policy issues so their compliance obligation should be minimal.  In this Final Rule, the Commission is expanding the requirements of the pro forma OATT to require that transmission planning processes affirmatively consider transmission needs driven by Public Policy Requirements.  Each public utility transmission provider will have the opportunity to demonstrate compliance with these requirements by specifying the procedures in its local and regional transmission planning processes, whether existing or new, for identifying transmission needs driven by Public Policy Requirements and for evaluating potential solutions to meet those identified needs.  As with other requirements of this Final Rule, we decline here to prejudge any compliance filings or predetermine whether any public utility transmission provider may already be in compliance.

196 Proposed Rule, FERC Stats. & Regs. ¶ 32,660 at P 66.  
	No action

	223
	Finally, we considered the many comments on whether it is more appropriate to use flexible criteria in lieu of “bright line” metrics when determining which transmission projects are in the regional transmission plan.  While we have in the past required adoption of a formulaic approach to applying such metrics,197  we sought comment on this issue in the Proposed Rule to gain insight as to whether such a formulaic approach was appropriate or if providing additional flexibility was a more effective approach.  Our review of the comments suggests that most commenters prefer flexible planning criteria for identifying transmission needs not only driven by Public Policy Requirements and evaluation of solutions to those identified needs, but also for the identification and evaluation of transmission needs related to reliability issues and economic considerations as well.198   These commenters have convinced us that, although there are benefits to each kind of planning criteria, there is merit in allowing for flexible planning criteria to mitigate the possibility that bright line metrics may exclude certain transmission projects from long-term transmission planning.  

197 See, e.g., PJM Interconnection, L.L.C., 119 FERC ¶ 61,265 (2007). 

198 E.g., AWEA; PJM; New York ISO; SPP; WECC; and Westar.  
	No action

	224
	Hence, we will permit public utility transmission providers to include within their compliance filings in response to this Final Rule any tariff revisions they believe necessary to implement flexible transmission planning criteria, including changes to existing bright line criteria.  This could include procedures to address alternating inclusion and exclusion of a single transmission project in a regional transmission plan over successive planning cycles.  Because such tariff revisions will be included as part of the compliance filings in response to this Final Rule, they will be submitted pursuant to section 206 of the FPA rather than under section 205.  However, those with existing bright line criteria are not required to make this change if they do not wish to do so.  As we evaluate the compliance filings to this Final Rule, we also will evaluate both bright line and flexible criteria for whether they permit unjust and unreasonable rates or undue discrimination through planning criteria and whether they will ensure fair consideration of transmission needs driven by Public Policy Requirements as well as by reliability needs and economic considerations.  
	No action

	225
	This part of the Final Rule addresses the removal from Commission-jurisdictional tariffs and agreements of provisions that grant a federal right of first refusal to construct transmission facilities selected in a regional transmission plan for purposes of cost allocation.  To implement the elimination of such rights, we adopt below a framework that requires the development of qualification criteria and protocols to govern the submission and evaluation of proposals for transmission facilities to be evaluated in the regional transmission planning process.  We further require that any nonincumbent developer of a transmission facility selected in the regional transmission plan have an opportunity comparable to that of an incumbent transmission developer to allocate the cost of such transmission facility through a regional cost allocation method or methods.  For purposes of this Final Rule, “nonincumbent transmission developer” refers to two categories of transmission developer:  (1) a transmission developer that does not have a retail distribution service territory or footprint; and (2) a public utility transmission provider that proposes a transmission project outside of its existing retail distribution service territory or footprint, where it is not the incumbent for purposes of that project.  By contrast, and as we explained in the Proposed Rule, an “incumbent transmission developer/provider” is an entity that develops a transmission project within its own retail distribution service territory or footprint.199  
199 See Proposed Rule, FERC Stats. & Regs. ¶ 32,660 at n.23
	Paragraph 225 could lead to a provisional item for the WEQ annual plan to consider the development of definitions for incumbent and non-incumbent transmission developer.

	253
	The Commission concludes that there is a need to act at this time to remove provisions from Commission-jurisdictional tariffs and agreements that grant incumbent transmission providers a federal right of first refusal to construct transmission facilities selected in a regional transmission plan for purposes of cost allocation.231   Failure to do so would leave in place practices that have the potential to undermine the identification and evaluation of more efficient or cost-effective solutions to regional transmission needs, which in turn can result in rates for Commission-jurisdictional services that are unjust and unreasonable or otherwise result in undue discrimination by public utility transmission providers.  The Commission addresses the need for eliminating such practices in this section and, in the sections that follow, our legal authority to do so and the procedures by which public utility transmission providers must implement the removal of federal rights of first refusal from Commission-jurisdictional tariffs and agreements.  
231 As explained in more detail in section III.B.3below, the Commission purposely refers to “federal rights of first refusal” in this Final Rule because the Commission’s action on this issue in this Final Rule addresses only rights of first refusal that are created by provisions in Commission-jurisdictional tariffs or agreements.  Nothing in this Final Rule is intended to limit, preempt, or otherwise affect state or local laws or regulations with respect to construction of transmission facilities, including but not limited to authority over siting or permitting of transmission facilities.  This Final Rule does not require removal of references to such state or local laws or regulations from Commission-approved tariffs or agreements.
	No action

	254
	As the Commission recognized in Order Nos. 888 and 890, it is not in the economic self-interest of public utility transmission providers to expand the grid to permit access to competing sources of supply.232   In Order No. 890, the Commission required greater coordination in transmission planning on a regional level to remedy the potential for undue discrimination by transmission providers that have an incentive to avoid upgrading transmission capacity with interconnected neighbors where doing so would allow competing suppliers to serve the customers of the public utility transmission provider.233   Although basing its actions on its authority to remedy undue discrimination, the Commission found that “[t]he coordination of planning on a regional basis will also increase efficiency through the coordination of transmission upgrades that have region-wide benefits, as opposed to pursuing transmission expansion on a piecemeal basis.”234
232 Order No. 888, FERC Stats. & Regs. at 31,682; Order No. 890, FERC Stats. & Regs. ¶ 31,241 at P 524.  
233 Order No. 890, FERC Stats. & Regs. ¶ 31,241 at P 524. 

234 Id.  
	No action

	255
	In response to Order No. 890, regions across the country have implemented transmission planning processes that allow for consideration of alternative transmission projects proposed at the regional level to determine if they better meet the region’s needs.235   The evaluation of alternative transmission solutions at the regional level is often referred to as “top down” planning.236   In some regions, heavy emphasis is placed on “top down” regional planning for all or certain classes of transmission facilities.  In other regions, local transmission plans are developed in which individual public utility transmission providers within the region identify solutions to their own local needs prior to the “top down” consideration of regional alternatives.  This is often referred to as “bottom up, top down” planning.237   Although the relative weight placed on “bottom up” or “top down” processes varies by region, all of these existing processes allow at some point for transmission project developers to offer alternative solutions for evaluation on a comparable basis pursuant to criteria that is set forth in the public utility transmission providers’ OATTs.238   By requiring the comparable evaluation of all potential transmission solutions, the Commission has sought to ensure that the more efficient or cost-effective solutions are in the regional transmission plan.239
235 See Order No. 890, FERC Stats. & Regs. ¶ 31,241 at P 494; Order No. 890-A, FERC Stats. & Regs. ¶ 61,297 at P 215-16. Sponsors of generation and demand response solutions are provided comparable opportunities to offer their proposals in the regional transmission planning process. Id. 
236 See, e.g., Pacific Gas & Electric Initial Comments describing top down planning.  
237 See, e.g., Large Public Power Council Initial Comments describing bottom up planning. 

238 See, e.g., Entergy OATT, Attachment K at § 3.12; Florida Power and Light OATT, Appendix 1 to Attachment K, §§ H and I; ISO New England OATT, Attachment K at § 4.2; Puget Sound Energy OATT, Attachment K at § 2; SPP OATT, Attachment O at § III.8.  

239 See, e.g., Northwestern Corp., 128 FERC ¶ 61,040, at P 38 (2009); El Paso Electric Co., 128 FERC ¶ 61,063, at P 15 (2009); New York Independent System Operator, Inc., 129 FERC ¶ 61,044, at P 35 (2009).  
	No action

	256
	The Commission is concerned that the existence of federal rights of first refusal may be leading to rates for jurisdictional transmission service that are unjust and unreasonable.  Allowing federal rights of first refusal to remain in Commission-jurisdictional tariffs and agreements would undermine the consideration of potential transmission solutions proposed at the regional level.  Just as it is not in the economic self-interest of public utility transmission providers to expand transmission capacity to allow access to competing suppliers, it is not in the economic self-interest of incumbent transmission providers to permit new entrants to develop transmission facilities, even if proposals submitted by new entrants would result in a more efficient or cost-effective solution to the region’s needs.  We conclude that an incumbent transmission provider’s ability to use a right of first refusal to act in its own economic self-interest may discourage new entrants from proposing new transmission projects in the regional transmission planning process.
	No action

	257
	Federal rights of first refusal exacerbate these problems by, as the Federal Trade Commission and other commenters explain, creating a barrier to entry that discourages nonincumbent transmission developers from proposing alternative solutions for consideration at the regional level.  Many commenters note that significant investment is needed to support the development of a successful transmission project, yet there is a disincentive for a nonincumbent transmission developer to commit its resources to a potential transmission project when it runs the risk of an incumbent transmission provider exercising its federal right of first refusal once the benefits of the transmission project are demonstrated.  The Commission recognizes that removing federal rights of first refusal in Commission-jurisdictional tariffs and agreements will not eliminate all obstacles to transmission development that may exist under state or local laws or regulations and, therefore, may not address all challenges facing nonincumbent transmission development in those jurisdictions.  It does not follow, however, that the Commission should leave in place federal rights of first refusal.  Moreover, the number of state commission commenters supporting the Commission’s proposal indicate that, at a minimum, there is interest in those jurisdictions to explore the benefits of nonincumbent transmission development.  
	No action

	258
	The Commission shares the concerns of some commenters that elimination of federal rights of first refusal from Commission-jurisdictional tariffs and agreements, if not implemented properly, could adversely impact the collaborative nature of current regional transmission planning processes.  The Commission addresses these concerns in section III.B.3 by modifying and clarifying the proposed framework for implementing our reforms, including elimination of the proposed requirement to allow a transmission developer to maintain for a defined period a right to build and own a transmission facility.  In addition, this Final Rule does not require removal of a federal right of first refusal for  a local transmission facility, as that term is defined herein.240   The Commission disagrees with commenters asserting that reforming federal rights of first refusal would fundamentally alter regional transmission planning processes.  Public utility transmission providers already are required to evaluate whether alternative transmission solutions proposed by other developers better meet the needs of the region.  Therefore, existing regional transmission planning processes have mechanisms in place to weigh various alternatives against one another.  Indeed, this is the fundamental nature of “bottom-up, top-down” transmission planning, in which local needs and solutions are combined within a region and analyzed to determine whether regional solutions would be more efficient or cost-effective than the local solutions identified by individual public utility transmission providers.241
240 See definition supra section II.D of this Final Rule.  
241 Similarly, the Commission believes that concerns regarding the cost-effectiveness of nonincumbent transmission development are misplaced. For one solution to be chosen over another in the transmission planning process, there must be an evaluation of the relative economics and effectiveness of performance for each alternative. See, e.g., New York Independent System Operator, Inc., 129 FERC ¶ 61,044 at P 35, n.26.  
	No action

	259
	The Commission understands that the degree to which existing transmission planning processes will be impacted by the elimination of federal rights of first refusal will vary by region, just as the current mechanisms used to evaluate competing transmission projects vary by region.  For example, the public utility transmission providers in a region may, but are not required to, use competitive solicitation to solicit projects or project developers to meet regional needs.  To the extent a region already has in place processes to rely on market proposals or competitive solicitations when identifying solutions to the region’s needs, such existing processes may require relatively modest modifications to provide nonincumbent transmission providers with the opportunity to propose and construct transmission projects, consistent with state and local laws and regulations.  In regions relying more heavily on local planning with less robust mechanisms to identify alternative transmission solutions at the regional level, more effort may be needed to implement the Commission’s reforms.  Within the implementation framework adopted below, the Commission provides each region with the flexibility necessary to identify the modifications to existing transmission planning processes that may be required as a result of removing federal rights of first refusal from Commission-jurisdictional tariffs and agreements.
	No action

	260
	The Commission is not persuaded to abandon our proposed reforms to federal rights of first refusal based on arguments that incumbent transmission providers are better situated to build and operate transmission facilities.  While we acknowledge that incumbent transmission providers may have unique knowledge of their own transmission systems, familiarity with the communities they serve, economies of scale, experience in building and maintaining transmission facilities, and access to funds needed to maintain reliability, we do not believe removing the federal right of first refusal diminishes the importance of these factors.  An incumbent public utility transmission provider is free to highlight its strengths to support transmission project(s) in the regional transmission plan, or in bids to undertake transmission projects in regions that choose to use solicitation processes.  However, we do not believe that, just because an incumbent public utility transmission provider may have certain strengths, a nonincumbent transmission developer should be categorically excluded from presenting its own strengths in support of its proposals or bids.
	No action

	261
	Various commenters argue that federal rights of first refusal are inextricably tied to obligations to build placed on incumbent transmission providers, such as those under RTO and ISO member agreements.  We acknowledge that a public utility transmission provider may have accepted an obligation to build in relation to its membership in an RTO or ISO, but we do not believe that obligation is necessarily dependent on the incumbent transmission provider having a corresponding federal right of first refusal to prevent other entities from constructing and owning new transmission facilities located in that region.  There are many benefits and obligations associated with membership in an RTO or ISO and an obligation to build at the direction of the RTO or ISO is only one aspect of the agreement.  While implementation of reforms to federal rights of first refusal may change the package of benefits and burdens currently in place for transmission owning members of RTOs and ISOs, we find that such changes are necessary to correct practices that may be leading to rates for jurisdictional transmission service that are unjust and unreasonable.  
	No action

	262
	Some commenters also contend that the federal right of first refusal is necessary for incumbent transmission providers to develop transmission facilities needed to comply with a reliability standard or an obligation to serve customers.  We clarify that our actions today are not intended to diminish the significance of an incumbent transmission provider’s reliability needs or service obligations.  Currently, an incumbent transmission provider may meet its reliability needs or service obligations by building new transmission facilities that are located solely within its retail distribution service territory or footprint.  The Final Rule continues to permit an incumbent transmission provider to meet its reliability needs or service obligations by choosing to build new transmission facilities that are located solely within its retail distribution service territory or footprint and that are not submitted for regional cost allocation.  Alternatively, an incumbent transmission provider may rely on transmission facilities selected in a regional transmission plan for purposes of cost allocation.   Our decision today does not prevent an incumbent transmission provider from continuing to propose transmission projects for consideration in the regional transmission planning process and to receive regional cost allocation if those projects are selected in a regional transmission plan for such purposes, even if they are located entirely within its retail distribution service territory or footprint,  
	No action

	263
	Given that incumbent transmission providers may rely on transmission facilities selected in a regional transmission plan for purposes of cost allocation to comply with their reliability and service obligations, delays in the development of such transmission facilities could adversely affect the ability of the incumbent transmission provider to meet its reliability needs or service obligations.  To avoid this result,  in section III.B.3 below, we require each public utility transmission provider to amend its OATT to describe the circumstances and procedures under which public utility transmission providers in the regional transmission planning process will reevaluate the regional transmission plan to determine if delays in the development of a transmission facility selected in a regional transmission plan for purposes of cost allocation require evaluation of alternative solutions, including those the incumbent transmission provider proposes, to ensure the incumbent can meet its reliability needs or service obligations.
	No action

	264
	One function of the regional transmission planning process is to identify those transmission facilities that are needed to meet identified needs on a timely basis and, in turn, enable public utility transmission providers to meet their service obligations.  Given the familiarity incumbent transmission providers have with their own systems, we expect that they will continue to participate actively in the regional transmission planning process to share their unique perspectives regarding whether various potential solutions meet particular needs of their systems.  To the extent an incumbent transmission provider has concerns that a regional transmission alternative does not address the identified reliability needs or service obligations that would allow it to serve its customers reliably to meet state or local laws, whether upon initial evaluation or, as relevant, subsequent reevaluation, it can make such concerns known so that all relevant information regarding a regional transmission alternative can be considered.
	No action

	265
	The Commission disagrees that elimination of federal rights of first refusal would result in discrimination against incumbent transmission providers in favor of nonincumbent transmission developers.  Once a member of an RTO or ISO, a nonincumbent transmission developer will be subject to the relevant obligations that apply to the RTO or ISO members.  While it is true that the obligation of nonincumbent transmission developers to expand their transmission facilities, once within an RTO or ISO, may apply to fewer transmission facilities than those of an incumbent with a large footprint, and that some incumbent transmission providers may be subject to different requirements under state and local laws, it does not follow that eliminating federal rights of first refusal amounts to discrimination in favor of nonincumbent transmission developers.  Rather, we are merely removing a barrier to participation by all potential transmission providers.  With regard to concerns that our reforms will discourage entities from joining or maintaining membership in RTOs and ISOs, we note that a variety of factors must be weighed when evaluating the benefits and burdens of RTO/ISO membership.  In addition, we reject Southern Companies’ request that we clarify that the reforms related to nonincumbent transmission developers do not apply in non-RTO regions; the reforms apply equally to public utility transmission providers in all regions.  The Commission believes that the modifications and clarifications provided below with regard to the framework under which transmission developers will participate in the transmission planning process will alleviate some of the concerns expressed by commenters.  
	No action

	266
	We are not persuaded by commenters who argue that the reliability of the transmission system is a function of the number of public utility transmission providers of that system.  In fact, to enhance reliability, among other reasons, public utility transmission providers have historically connected to the transmission systems of others, as well as jointly owned transmission facilities, and have therefore developed experience, protocols, and business models for coordinated operations with multiple transmission providers, operators, and users.  Moreover, many of the same commenters that raise reliability concerns also suggest that nonincumbent transmission developers instead pursue the merchant model of development, which similarly increases rather than decreases the number of transmission providers within a region.  All providers of bulk-power system transmission facilities, including nonincumbent transmission developers, that successfully develop a transmission project, are required to be registered as functional entities and must comply with all applicable reliability standards.242   Together with the additional requirements we adopt in section III.B.4 below, the Commission finds these protections sufficient to support our decision here to eliminate the federal rights of first refusal contained in Commission-jurisdictional tariffs and agreements.

242 18 CFR Part 39.2(a) (2011).  
	No action

	267
	The Commission recognizes that there may be circumstances when an incumbent transmission provider may be called upon to complete a transmission project that it did not sponsor.  For example, a situation may arise where an incumbent transmission provider is called upon to complete a transmission project that another entity has abandoned.  There also may be situations in which an incumbent transmission provider has an obligation to build a project that is selected in the regional transmission plan for purposes of cost allocation but has not been sponsored by another transmission developer.  We clarify that both of these situations would be a basis for the incumbent transmission provider to be granted abandoned plant recovery for that transmission facility, upon the filing of a petition for declaratory order requesting such rate treatment or a request under section 205 of the FPA.  In addition, the Commission addresses reliability concerns that may arise under those circumstances below.
	No action

	268
	For the foregoing reasons, and in light of the evaluation procedures required in section III.B.3 below, the Commission finds that there is sufficient justification in the record to implement the requirements regarding rights of first refusal contained in Commission-jurisdictional tariffs or agreements.  The Commission is not required to identify specific evidence to justify our actions today.  Our task in this respect is to show that there is “‘ground for reasonable expectation that competition may have some beneficial impact.’”243   Although the Commission has previously accepted, in some cases, and rejected, in others, a federal right of first refusal, we find more persuasive in light of the comments in this proceeding, the Commission’s reasoning in rejecting the federal right of first refusal.  In particular, the Commission rejected a right of first refusal based on an expectation that “[t]he presence of multiple transmission developers would lower costs to customers.”244  We have carefully considered the record in the proceeding and therefore find further procedures to evaluate the need for the reforms adopted herein to be unnecessary.
243 Wisconsin Gas Company v. FERC, 770 F.2d 1144, 1158 (D.C. Cir. 1985) (citing FCC v. RCA Communications, Inc., 346 U.S. 86, 96 (1953)).  

244 Cleco Power LLC, 101 FERC ¶ 61,008 at P 117 (2002), order terminating proceedings, 112 FERC ¶ 61,069 (2005); see also Carolina Power and Light Co.,          94 FERC ¶ 61,273 at 62,010, order on reh’g, 95 FERC ¶ 61,282 at 61,995 (2001) (finding that a federal right of first refusal would unduly limit the planning authority and present the possibility of discrimination by self-interested transmission owners, potentially reduce reliability, and possibly precluding lower cost or superior transmission facilities or upgrades by third parties from being planned and constructed).
	No action

	269
	Finally, we disagree with San Diego Gas & Electric that the elimination of a federal right of first refusal raises concerns under FPC v. Hope Natural Gas Co. and Bluefield Water Works v. Public Serv. Comm’n.  As San Diego Gas & Electric notes, these cases stand for the principle that utilities are entitled to receive a reasonable return on their investment.  They do not, however, speak to the issue of who may make an investment.  They thus require only that a utility receive a reasonable rate of return on the investments that it makes, not that the utility receive a preferential right to make those investments.
	No action

	284
	The Commission determines that it has the authority under section 206 of the FPA to implement the reforms adopted to eliminate provisions in Commission-jurisdictional tariffs and agreements that grant federal rights of first refusal to incumbent transmission providers with respect to the construction of transmission facilities selected in a regional transmission plan for purposes of cost allocation.  The Commission’s remedial authority under FPA section 206 of the FPA is broad and allows us to act, as we do here, to revise terms in jurisdictional tariffs and agreements that may cause the rates, terms or conditions of transmission service to become unjust and unreasonable or unduly discriminatory or preferential.264   As explained in the preceding section, granting incumbent transmission providers a federal right of first refusal with respect to transmission facilities selected in a regional transmission plan for purposes of cost allocation effectively restricts the universe of transmission developers offering potential solutions for consideration in the regional transmission planning process.  This is unjust and unreasonable because it may result in the failure to consider more efficient or cost-effective solutions to regional needs and, in turn, the inclusion of higher-cost solutions in the regional transmission plan.  It is squarely within our authority under FPA section 206 to correct this deficiency.  

264 Associated Gas Distributors, 824 F.2d 981, 1008 (D.C. Cir. 1985).  
	No action

	285
	A federal right of first refusal is, in the language of section 206(a), a “rule, regulation, practice, or contract” affecting the rates for jurisdictional transmission service.  Where the Commission finds that such rules, regulations, practices or contracts are “unjust, unreasonable, unduly discriminatory, or preferential,” the Commission must determine “the just and reasonable rate, charge, classification, rule, regulation, practice, or contract to be thereafter observed and in force, and shall fix the same by order.”  In light of our finding above that federal rights of first refusal in favor of incumbent transmission providers deprive customers of the benefits of competition in transmission development, and associated potential savings, the Commission is compelled under section 206(a) to take corrective action here.  The court in CAISO v. FERC explained that the Commission is empowered under section 206 to assess practices that directly affect or are closely related to a public utility's rates and “not all those remote things beyond the rate structure that might in some sense indirectly or ultimately do so.”265   The Commission here is focused on the effect that federal rights of first refusal in Commission-approved tariffs and agreements have on competition and in turn the rates for jurisdictional transmission services.  As explained in greater depth below, these matters fall directly within the ambit of the court’s interpretation of a practice affecting rates.

265 CAISO v. FERC, 372 F.3d 395 at 403.  
	No action

	286
	In addition, federal rights of first refusal create opportunities for undue discrimination and preferential treatment against nonincumbent transmission developers within existing regional transmission planning processes.  The Commission has long recognized that it has a responsibility to consider anticompetitive practices and to eliminate barriers to competition.266   Indeed, the Supreme Court has said that “the history of Part II of the Federal Power Act indicates an overriding policy of maintaining competition to the maximum extent possible consistent with the public interest.”267   In requiring the elimination of federal rights of first refusal from Commission-jurisdictional tariffs and agreements, we are acting in accordance with our duty to maintain competition.  

266 Gulf States Utils. Co., 5 FERC ¶ 61,066 at 61,098. 

267 Otter Tail Power Co. v. United States, 410 U.S. 366 at 374 (1973).  
	No action

	287
	Eliminating a federal right of first refusal in Commission-jurisdictional tariffs and agreements does not, as some commenters contend, result in the regulation of matters reserved to the states, such as transmission construction, ownership or siting.  The reforms are focused solely on public utility transmission provider tariffs and agreements subject to the Commission’s jurisdiction.  While many commenters indicate that they disagree with these statements, none of them has explained adequately how our actions will override or conflict with state laws or regulations.  The Commission acknowledges that there may be restrictions on the construction of transmission facilities by nonincumbent transmission providers under rules or regulations enforced by other jurisdictions.  Nothing in this Final Rule is intended to limit, preempt, or otherwise affect state or local laws or regulations with respect to construction of transmission facilities, including but not limited to authority over siting or permitting of transmission facilities.  It does not follow that the Commission has no authority to remove such restrictions in the tariffs or agreements subject to its jurisdiction.    
	No action

	288
	The Commission disagrees with commenters arguing that the effect of a federal right of first refusal on jurisdictional rates is too tenuous to support action.  These commenters argue that the holding of CAISO v. FERC,268  prevents us from treating a federal right of first refusal as a practice that affects transmission rates.  In that case, the court held that the Commission has no authority to replace the selection method or membership of the governing board of the California ISO, which had been established under state law.269   The court found that such internal governance practices were too remote from the California ISO’s rate structure to be considered practices that affect rates for purposes of section 206 and, as a result, rejected the Commission’s attempt to impose governance requirements that conflicted with state law.270
268 372 F.3d 395 at 399. 

269 CAISO v. FERC, 372 F.3d 395 at 398. 

270 Id. at 403.
	No action

	289
	Here, however, the Commission is focused on the effect that federal rights of first refusal in Commission-approved tariffs and agreements have on the rates for jurisdictional transmission services and on undue discrimination.  This extends well beyond the internal corporate governance matters at issue in CAISO v. FERC.  The federal rights of first refusal at issue in this proceeding can have the effect of limiting the identification and evaluation of potential solutions to regional transmission needs and, as a result, increasing the cost of transmission development that is recovered from jurisdictional customers through rates.  The selection of transmission facilities in a regional transmission plan for purposes of cost allocation is therefore, unlike corporate governance matters, directly related to costs that will be allocated to jurisdictional ratepayers.
	No action

	290
	Other commenters rely on Mo. ex. rel. Southwestern Bell Tel. Co. v. Pub. Serv. Comm’n for the proposition that, because a utility has a right to recover prudently incurred costs, it has a corollary right to decide whether to incur those costs, which the Commission cannot violate by eliminating a federal right of first refusal.  In that case, the court explained that a utility’s right to make investment decisions is grounded in the business judgment rule, which prevents courts from substituting their judgment on the prudence of investment decisions for that of corporate directors and officers.271   Nothing in that case, however, supports a claim to an exclusive right to make investments under a federal right of first refusal, only the need to defer to business judgment when investment decisions are in fact made.  In removing a federal right of first refusal from Commission-jurisdictional tariffs and agreements, the Commission is drawing no conclusion regarding the prudence of any investment decision, nor is the Commission seeking to determine which particular entity should construct any particular transmission facility.  The effect of these reforms is to allow more types of entities to be considered for potential construction responsibility, not to make choices among those transmission developers or their proposed transmission facilities.

271 See Mo. ex. rel. Southwestern Bell Tel. Co. v. Pub. Serv. Comm’n, 262 U.S. 276, 289 (1923).  
	No action

	291
	The Commission therefore determines that these reforms regarding elimination of federal rights of first refusal from Commission-jurisdictional tariffs and agreements are not prevented by state law or otherwise limited by the FPA.  In directing the removal of a federal right of first refusal from Commission-jurisdictional tariffs and agreements, the Commission is not ordering public utility transmission providers to enlarge their transmission facilities under sections 210 or 211 of the FPA, nor making findings related to our authorities under section 215 or 216.  Similarly, nothing in our actions today is inconsistent with our obligations under section 217.  Indeed, section 217(b)(4) directs the Commission to exercise its authority “in a manner that facilitates the planning and expansion of transmission facilities to meet the reasonable needs of load serving entities to satisfy [their] load serving obligations.”  Greater participation by transmission developers in the transmission planning process may lower the cost of new transmission facilities, enabling more efficient or cost-effective deliveries by load serving entities and increased access to resources.
	No action

	292
	We decline to address at this time the merits of National Grid’s arguments that section 3.09 of the ISO New England Transmission Operating Agreement establishes a federal right of first refusal that can be modified only if the Commission makes the findings that National Grid contends are required by application of the Mobile-Sierra doctrine.272    We find that the record is not sufficient to address the specific issues raised by National Grid in this generic proceeding.  Moreover, we generally do not interpret an individual contract in a generic rulemaking, and we are not persuaded to do so here given the limited record developed so far on section 3.09.  Thus, we conclude that these arguments, including National Grid’s argument as to the applicable standard of review, are better addressed as part of the proceeding on ISO New England’s compliance filing pursuant to this Final Rule, where interested parties may provide additional information.    

272 In support of its argument, National Grid cites ISO New England, Inc., 109 FERC ¶ 61,147, at P 78 (2004).  In that order, the Commission stated, “We will grant Mobile-Sierra treatment, as requested by the Filing Parties.  Section 3.09 provides direction to the Transmission Owners and the ISO-NE RTO to follow planning procedures contained in the ISO-NE RTO OATT.  As such, this provision will have no adverse impact on third parties or the New England market.”
	No action

	293
	In the Proposed Rule, the Commission sought comment on a framework to eliminate from a transmission provider’s OATT or agreements subject to the Commission’s jurisdiction provisions that establish a federal right of first refusal for an incumbent transmission provider with respect to transmission facilities that are included in a regional transmission plan.  The Commission proposed to require each public utility transmission provider to revise its OATT to:  (1) establish appropriate qualification criteria for determining an entity’s eligibility to propose a project in the regional transmission planning process, whether that entity is an incumbent transmission owner or a nonincumbent transmission developer; (2) include a form by which a prospective project sponsor would provide information in sufficient detail to allow the proposed project to be evaluated in the regional transmission planning process, and provide a single, specified date by which proposals must be submitted; (3) describe a transparent and not unduly discriminatory or preferential process used by the region for evaluating whether to include a proposed transmission facility in a regional transmission plan;        (4) remove, along with corresponding changes in any other Commission-jurisdictional agreement, provisions that establish a federal right of first refusal for an incumbent transmission provider and include a description of how the regional transmission planning process provides a right to construct a selected project to the project sponsor, including potential modifications to proposed projects; (5) provide the right to develop a project for a defined period of time if not initially included in a regional transmission plan; and, (6) provide a comparable opportunity for incumbent and nonincumbent transmission project developers to recover the cost of a transmission facility through a regional cost allocation method.   
	Paragraph 293 could lead to a provisional item for the WEQ annual plan to develop an optional project informational form to be submitted by prospective project sponsors which will be used for evaluation in the regional transmission planning process.

	313
	The Commission directs public utility transmission providers, subject to the modifications to the Proposed Rule discussed below and subject to the framework discussed and adopted below, to eliminate provisions in Commission-jurisdictional tariffs and agreements that establish a federal right of first refusal for an incumbent transmission provider with respect to transmission facilities selected in a regional transmission plan for purposes of cost allocation.  
	No action.  We checked that no standards were impacted regarding the elimination of the provisions for the federal right of first refusal.

	314
	As explained in the preceding sections, the elimination of federal rights of first refusal from Commission-jurisdictional tariffs and agreements is necessary and appropriate to ensure that rates for jurisdictional services are just and reasonable.  However, based on the comments received in response to the Proposed Rule, the Commission modifies the specific requirements placed on public utility transmission providers to implement the proposal and provides clarification regarding those requirements to facilitate compliance.294
294 The requirements adopted here apply only to public utility transmission providers that have provisions in their tariffs or other Commission-jurisdictional agreements granting a federal right of first refusal that is inconsistent with the requirements of this Final Rule. If no such provisions are contained in a public utility transmission provider’s tariff or other Commission-jurisdictional agreement, it should state so in its compliance filing.  
	No action. We affirmed that no standards nor the WebRegistry were impacted through paragraph 342.

	315
	To place our actions in context, the Commission reiterates the existing requirements of Order No. 890 as implemented by public utility transmission providers.  As noted by commenters, Order No. 890 already requires public utility transmission providers to have in place processes for evaluating the merits of proposed transmission solutions offered by potential developers.295   To ensure comparable treatment of all resources, the Commission has required public utility transmission providers to include in their OATTs language that identifies how they will evaluate and select among competing solutions and resources.296   This includes the identification of the criteria by which the public utility transmission provider will evaluate the relative economics and effectiveness of performance for each alternative offered for consideration.297   Given that the regions already have processes in place to evaluate competing transmission projects in their transmission planning process, the fundamental question raised in the Proposed Rule is whether additional requirements are needed to ensure that these processes are not adversely affected by federal rights of first refusal.  The Commission concludes that such requirements are necessary and, accordingly, adopts the framework set forth in the Proposed Rule with modification.

295 See Order No. 890, FERC Stats. & Regs. ¶ 31,241 at P 494; Order No. 890-A, FERC Stats. & Regs. ¶ 61,297 at P 215-16. 

296 See, e.g., New York Independent System Operator, Inc., 129 FERC ¶ 61,044 at P 35.  

297 Id.
	No action

	316
	Opponents of the Commission’s proposed elimination of federal rights of first refusal argue that this framework represents a fundamental shift in the way that transmission is planned in existing regional processes.  These commenters contend that characterizing existing transmission owners as developers of sponsored transmission facilities that are to be evaluated on a comparable basis to proposals submitted by nonincumbent transmission developers transforms, in their view, the collaborative and iterative transmission planning process into a sponsorship-driven competition for new investment opportunities.  As we explain elsewhere, the reforms adopted in this Final Rule build upon the requirements of Order No. 890 with respect to transmission planning.   Public utility transmission providers already have put in place mechanisms to provide for comparative evaluation of competing solutions.  We recognize that the mechanisms for evaluating proposals under this Final Rule will have greater implications because we are also requiring a just and reasonable and not unduly discriminatory process to grant to a transmission developer the ability to use the regional cost allocation method associated with each transmission facility selected in the regional transmission plan for purposes of cost allocation.  However, we disagree that the reforms in the Proposed Rule, as modified herein, will make the planning process unmanageable, as suggested by some commenters.
	No action

	317
	Some of the concerns expressed by commenters appear to be driven by the phrasing used in the Proposed Rule to present the framework for removing federal rights of first refusal.  There, the Commission stated that both incumbent and nonincumbent transmission developers should share similar benefits and obligations, including the right, consistent with state or local laws or regulations, to construct and own a transmission facility that it sponsors in a regional transmission planning process and that is selected in the regional transmission plan.298   The Commission’s focus in the Proposed Rule on sponsorship of proposed transmission facilities, whether by incumbent transmission providers or nonincumbent transmission developers, appears to have led many commenters to conclude that every transmission facility being planned by an incumbent transmission provider is, in effect, sponsored by that entity and, therefore, could no longer be subject to a federal right of first refusal.  The Commission clarifies that this was not the intent of the Proposed Rule, nor is it the intent of the requirements adopted in this Final Rule.

298 Proposed Rule, FERC Stats. & Regs. ¶ 32,660 at P 93.  
	No action

	318
	The Commission’s focus here is on the set of transmission facilities that are evaluated at the regional level and selected in the regional transmission plan for purposes of cost allocation.299   As Edison Electric Institute notes, in those regions relying on “bottom up” local transmission planning, a transmission facility that is in a public utility transmission provider’s local transmission plan might be “rolled-up” and listed in a regional transmission plan to facilitate analysis at the regional level.  However, the transmission facility from the local transmission plan might not have been proposed in the regional transmission planning process and might not have been selected in the regional transmission plan for purposes of cost allocation by going through an analysis in the regional transmission planning process.  The Commission does not, in this Final Rule, require removal from Commission-jurisdictional tariffs and agreements of a federal right of first refusal as applicable to a local transmission facility, as that term is defined herein.300
299 In order for a transmission facility to be eligible for the regional cost allocation methods, the region must select the transmission facility in the regional transmission plan for purposes of cost allocation. For those facilities not seeking cost allocation, the region may nonetheless have those transmission facilities in its regional transmission plan for information or other purposes, and then having such a facility in the plan would not trigger regional cost allocation.  

300 See definition supra section II.D of this Final Rule.  
	No action 

	319
	In addition, the Proposed Rule emphasized that our reforms do not affect the right of an incumbent transmission provider to build, own and recover costs for upgrades to its own transmission facilities, such as in the case of tower change outs or reconductoring, regardless of whether or not an upgrade has been selected in the regional transmission plan for purposes of cost allocation.301   In other words, an incumbent transmission provider would be permitted to maintain a federal right of first refusal for upgrades to its own transmission facilities.  In addition, the Commission affirms that proposal here, and in response to commenters adds that our reforms are not intended to alter an incumbent transmission provider’s use and control of its existing rights-of-way.  That is, this Final Rule does not remove or limit any right an incumbent may have to build, own and recover costs for upgrades to the facilities owned by an incumbent, nor does this Final Rule grant or deny transmission developers the ability to use rights-of-way held by other entities, even if transmission facilities associated with such upgrades or uses of existing rights-of-way are selected in the regional transmission plan for purposes of cost allocation.  The retention, modification, or transfer of rights-of-way remain subject to relevant law or regulation granting the rights-of-way.   

301 Proposed Rule, FERC Stats. & Regs. ¶ 32,660 at P 97.  
	No action

	320
	Through the reforms to regional planning required in this Final Rule, the Commission is seeking to ensure that a robust process is in place to identify and consider regional solutions to regional needs, whether initially identified through “top down” or “bottom up” transmission planning processes.  Combined with the cost allocation and other reforms adopted in this Final Rule, implementation of this framework to remove federal rights of first refusal will address disincentives that may be impeding participation by nonincumbent transmission developers in the regional transmission planning process.  The extent to which any existing regional transmission planning process must be changed to implement the framework set forth below will depend on the mechanisms used by the region to evaluate competing transmission projects and developers.  
	No action

	321
	For example, this Final Rule permits a region to use or retain an existing mechanism that relies on a competitive solicitation to identify preferred solutions to regional transmission needs, and such an existing process may require little or no modification to comply with the framework adopted in this Final Rule.302   In regions relying primarily on “top down” mechanisms pursuant to which regional planners independently identify regional needs and more efficient and cost-effective solutions, existing procedures that allow for stakeholders to offer potential solutions for consideration could provide a foundation for implementing the framework below.  In other regions emphasizing the development of local transmission plans prior to analysis at the regional level of alternative solutions, additional procedures may be required to distinguish between those transmission facilities that are proposed to be selected in the regional transmission plan for purposes of cost allocation and those that are merely “rolled up” for other  purposes.  

302 For example, the Commission has found that competitive solicitation processes can provide greater potential opportunities for independent transmission developers to build new transmission facilities. See, e.g., California Indep. Sys. Operator, 133 FERC ¶ 61,224 (2010). However, the Commission declines to adopt commenter suggestions to mandate a competitive bidding process for selecting project developers. While the Commission agrees that a competitive process can provide benefits to consumers, we continue to allow public utility transmission providers within each region to determine for themselves, in consultations with stakeholders, what mechanisms are most appropriate to evaluate and select potential transmission solutions to regional needs.  
	No action

	322
	The Commission concludes that the framework adopted below provides sufficient flexibility for public utility transmission providers in each region to determine, in the first instance, how best to address the removal of federal rights of first refusal from Commission-jurisdictional tariffs and agreements.  Because we are allowing for regional flexibility and encouraging stakeholders to participate fully in the implementation of this framework by public utility transmission providers, we decline to decide in this Final Rule to convene a technical conference to further explore issues related to federal rights of first refusal, as suggested by some commenters.  With the foregoing background in mind, the Commission turns to the specific requirements of this framework below.
	No action

	342
	As discussed in section III.B.3 above, the Commission concludes that potentially increasing the number of asset owners through the elimination of a federal right of first refusal in Commission-jurisdictional tariffs and agreements does not, by itself, make it more difficult for system operators to maintain reliability.  The Commission acknowledges, however, that a proposed transmission facility’s impact on reliability is an important factor that is considered during evaluation of a proposed transmission facility for potential selection.  We note that, when a nonincumbent transmission developer becomes subject to the requirements of FPA section 215 and the regulations thereunder, it will be required to comply with all applicable reliability obligations, as every other registered entity is required.  As part of that process, all entities, incumbent and nonincumbents alike, that are users, owners or operators of the electric bulk power system must register with NERC for performance of applicable reliability functions.
	No action

	343
	However, if there are still concerns regarding the lack of clarity as to when compliance with NERC registration and reliability standards would be triggered, we conclude that the appropriate forum to raise these questions and request clarification is the NERC process.
	No action

	344
	The Commission is sensitive to the concerns of some commenters that contend that existing transmission providers run the risk of violating NERC reliability standards in the event that a nonincumbent transmission developer abandons a transmission facility meant to address a violation.  To address such concerns, the Commission clarifies that, if a violation of a NERC reliability standard would result from a nonincumbent transmission developer’s decision to abandon a transmission facility meant to address such a violation, the incumbent transmission provider does not have the obligation to construct the nonincumbent’s project.  Rather, the transmission provider must identify the specific NERC reliability standard(s) that will be violated and submit a NERC mitigation plan to address the violation.  Provided the public utility transmission provider follows the NERC approved mitigation plan, the Commission will not subject that public utility transmission provider to enforcement action for the specific NERC reliability standard violation(s) caused by a nonincumbent transmission developer’s decision to abandon a transmission facility.    
	No action      

	368
	The Commission concludes that implementation of further reforms in the area of interregional transmission coordination activities are necessary at this time.  As the Commission stated in the Proposed Rule, in the absence of coordination between transmission planning regions, public utility transmission providers may be unable to identify more efficient or cost-effective solutions to the individual needs identified in their respective local and regional transmission planning processes, potentially including interregional transmission facilities.  Clear and transparent procedures that result in the sharing of information regarding common needs and potential solutions across the seams of neighboring transmission planning regions will facilitate the identification of interregional transmission facilities that more efficiently or cost-effectively could meet the needs identified in individual regional transmission plans.  
	No action

	369
	Specifically, we agree with commenters, such as AEP, that the transmission planning requirements of Order No. 890 are too narrowly focused geographically and fail to provide for adequate analysis of the benefits associated with interregional transmission facilities in neighboring transmission planning regions.  Our decision also is influenced by those commenters that cite seams issues or difficulties they have encountered in coordinating the development of transmission facilities across the regions, including between RTOs and ISOs, as well as between an RTO or ISO and non-RTO or ISO region and among non-RTO regions.  We are persuaded by those commenters who argue that additional interregional transmission coordination requirements would facilitate consideration of transmission needs driven by Public Policy Requirements by enabling the evaluation of interregional transmission facilities that may address those needs more efficiently or cost-effectively.  We agree with Transmission Dependent Utility Systems’ comments that interregional transmission coordination promotes cost-effective transmission development and facilitates transmission customer participation in interregional transmission coordination efforts.
	Paragraph 369 could lead to a provisional item for the WEQ annual plan to facilitate coordination among the ISO/RTO and non-RTO regions through an optional mechanism for information sharing.

	370
	Given the clear need for reform of existing interregional transmission coordination practices, we are not persuaded by arguments contending that reform is not necessary or is premature. While we recognize that significant progress with respect to the development of open and transparent transmission planning processes has been made around the country, the existing transmission planning processes nevertheless do not adequately provide for the evaluation of proposed interregional transmission facilities or the identification of interregional transmission facilities that could address transmission needs more efficiently or cost-effectively than separate regional transmission facilities.  Because such interregional transmission coordination helps to ensure that rates, terms, and conditions of jurisdictional service are just and reasonable and not unduly discriminatory or preferential by facilitating more efficient or cost-effective transmission infrastructure development, we conclude that the interregional transmission coordination reforms adopted in this Final Rule are necessary and should not be delayed.
	No action

	371
	Similarly, while we have considered the positive developments associated with the ARRA-funded transmission planning initiatives, we nevertheless agree with commenters who argue that the Commission should not postpone its proposed interregional transmission coordination reforms on account of these initiatives.  While the ARRA-funded transmission planning initiatives represent a significant advancement in interconnectionwide transmission scenario analysis, they do not specifically provide for the ongoing coordination in the evaluation of interregional transmission facilities, which we conclude is necessary to ensure that rates, terms, and conditions of jurisdictional services are just and reasonable and not unduly discriminatory or preferential.  As requested by commenters, however, we have extended the compliance deadline for the interregional coordination requirements of this Final Rule, as discussed in section V.A below.  We encourage public utility transmission providers to continue their participation in these efforts and to explore opportunities to use the valuable information these efforts provide in their regional transmission planning and interregional transmission coordination efforts.  We reiterate our intent to build upon, and not interfere with, the ARRA-funded transmission planning initiatives in this Final Rule.  
	No action

	372
	With regard to commenters’ contentions that their existing interregional transmission coordination efforts already comply with the Proposed Rule’s provisions or need more time to mature, we acknowledge that some transmission planning regions already may engage in interregional transmission coordination efforts that satisfy some of the requirements discussed below or are developing such efforts.  The Commission is acting in this Final Rule to establish a minimum set of requirements that apply to all public utility transmission providers.  If a public utility transmission provider believes that it participates in a regional transmission planning process that fulfills the interregional transmission coordination requirements adopted in this Final Rule, it may describe in its compliance filing how such participation complies with the requirements of this Final Rule.  
	No action

	373
	We therefore disagree that the Commission should undertake additional investigation of the need for interregional coordination procedures or require them only on a case-by-case basis.  The record in this proceeding is adequate to support our conclusion that the existing requirements of Order No. 890 are too narrowly focused geographically.  Coordination of transmission planning activities by neighboring transmission planning regions will increase opportunities to identify interregional transmission facilities that address the needs of those regions more efficiently or cost-effectively.  We thus see no need to adopt a case-by-case approach to our requirements. We conclude that the interregional coordination obligations implemented in this Final Rule are necessary to establish a minimum set of requirements that are applicable to all public utility transmission providers.
	No action

	393
	To remedy the potential for unjust and unreasonable rates for public utility transmission providers’ customers, we adopt the interregional transmission coordination requirements discussed below.  These interregional transmission coordination requirements obligate public utility transmission providers to identify and jointly evaluate interregional transmission facilities that may more efficiently or cost-effectively address the individual needs identified in their respective local and regional transmission planning processes.
	No action

	394
	In the Proposed Rule, the Commission set forth its proposed interregional transmission coordination requirements in the form of four elements to be included in an interregional transmission planning agreement.  After reviewing the comments concerning interregional transmission coordination received in this proceeding, we find that these four elements are so extensively interconnected that it would be inappropriate to require that they be addressed as distinct elements, as was proposed in the Proposed Rule.  Instead, we believe that these four elements are better represented as characteristics of interregional transmission coordination.  Specifically, two of the proposed elements—Coordination and Joint Evaluation—embody the purpose of interregional transmission coordination:  to coordinate and share the results of regional transmission plans to identify possible interregional transmission facilities that could address transmission needs more efficiently or cost-effectively than separate regional transmission facilities and to jointly evaluate such facilities, as well as to jointly evaluate those transmission facilities that are proposed to be located in more than one transmission planning region.  The other two elements—Data Exchange and Transparency—are more appropriately described as part of the procedures through which effective interregional transmission coordination is implemented.  
	No action

	395
	Thus, the framework in which we present these requirements differs from that of the Proposed Rule.  This Final Rule lays out the objectives of interregional transmission coordination followed by a discussion of the mechanics of interregional transmission coordination instead of four required elements.  Here we address the requirements for interregional transmission coordination, the entities between which interregional transmission coordination must occur, and the transmission facilities to which the interregional transmission coordination requirements apply.  Hence the discussion of Coordination and Joint Evaluation is here.  We address in other sections below the mechanics of implementation, including a discussion of the procedures for joint evaluation, requirements for data exchange, transparency, stakeholder participation, and the required revisions to the OATT.
	No action

	396
	The Commission requires each public utility transmission provider, through its regional transmission planning process, to establish further procedures with each of its neighboring transmission planning regions for the purpose of coordinating and sharing the results of respective regional transmission plans to identify possible interregional transmission facilities that could address transmission needs more efficiently or cost-effectively than separate regional transmission facilities.  Through adoption of this requirement, the Commission intends that neighboring transmission planning regions will enhance their existing regional transmission planning processes to provide for:  (1) the sharing of information regarding the respective needs of each region, and potential solutions to those needs; and (2) the identification and joint evaluation of interregional transmission facilities that may be more efficient or cost-effective solutions to those regional needs.338   By requiring public utility transmission providers to undertake such interregional transmission coordination activities, the Commission and transmission customers will have greater certainty that the transmission facilities in each regional transmission plan are more efficient or cost-effective solutions to meeting transmission planning region’s needs.    

338 The same language must be included in each public utility transmission provider’s OATT that describes the processes that a particular pair of transmission planning regions will use to satisfy the interregional transmission coordination requirements of this Final Rule. The filing requirements concerning this same language are discussed in the compliance section below. See discussion infra section VI.A. of this Final Rule.  
	Paragraph 396 could lead to a provisional WEQ annual plan item in support of an optional mechanism for the sharing for information regarding the respective needs of each region – including the ability for each region to identify its needs and electronically dialog with neighboring transmission planning regions.

	397
	In response to the Proposed Rule, several commenters seek clarification from the Commission as to whether, for example, the Commission intends the formation of a new interregional transmission planning process or that certain types of facilities or objectives should be the focus of interregional transmission coordination.  With the exception of the requirements for implementing interregional transmission coordination discussed herein, the Commission declines at this time to impose specific obligations as to how neighboring transmission planning regions must share information regarding their needs, and potential solutions to those needs, or identify and jointly evaluate interregional transmission alternatives to those regional needs, as well as proposed interregional transmission facilities.  Thus, we also decline to require the use of specific planning horizons or the performance of particular scenario analyses.  While we appreciate commenters’ desire for additional clarity on this point, the Commission believes it is appropriate to leave to the transmission planning regions in the first instance adequate discretion to allow for the development and implementation of interregional transmission coordination procedures that suit the needs of the neighboring transmission planning regions.  In light of the varying approaches to transmission planning that are currently used by transmission planning regions across the country, providing further guidance at this time could inadvertently impose restrictions that are not appropriate for a particular transmission planning region.  
	No action

	398
	However, we clarify in response to East Texas Cooperatives that the interregional transmission coordination requirements adopted do require that public utility transmission providers do more than simply commit to share their regional transmission plans and other transmission planning information.  To comply with the requirements in this Final Rule, each public utility transmission provider, through its regional transmission planning process, must develop and implement additional procedures that provide for the sharing of information regarding the respective needs of each neighboring transmission planning region, and potential solutions to those needs, as well as the identification and joint evaluation of interregional transmission alternatives to those regional needs by the neighboring transmission planning regions.  On compliance, public utility transmission providers must describe the methods by which they will identify and evaluate interregional transmission facilities.  While the Commission does not require any particular type of studies to be conducted, this Final Rule requires public utility transmission providers in neighboring transmission planning regions to jointly identify and evaluate whether interregional transmission facilities are more efficient or cost-effective than regional transmission facilities.  Accordingly, the Commission requires that the compliance filing by public utility transmission providers in neighboring planning regions include a description of the type of transmission studies that will be conducted to evaluate conditions on their neighboring systems for the purpose of determining whether interregional transmission facilities are more efficient or cost-effective than regional facilities.  
	Please see the comments provided for paragraph 396.

	399
	We decline to adopt the recommendations of those commenters that suggest that the Commission adopt a more robust, formalized interregional transmission planning process than the interregional transmission coordination requirements in the Proposed Rule, such as an interregional transmission coordination process that complies with the Order No. 890 transmission planning principles or that produces an interregional transmission plan.  We clarify here that the interregional transmission coordination requirements that we adopt do not require formation of interregional transmission planning entities or creation of a distinct interregional transmission planning process to produce an interregional transmission plan.  Rather, our requirement is for public utility transmission providers to consider whether the local and regional transmission planning processes result in transmission plans that meet local and regional transmission needs more efficiently and cost-effectively, after considering opportunities for collaborating with public utility transmission providers in neighboring transmission planning regions.  To the extent that public utility transmission providers wish to participate in processes that lead to the development of interregional transmission plans, they may do so and, as relevant, rely on such processes to comply with the requirements of this Final Rule.
	No action

	400
	While we acknowledge MidAmerican’s concern that the Commission does not specify how interregional transmission facilities will be moved toward construction, we note that in the Proposed Rule, the Commission stated that, consistent with Order No. 890, the proposed regional transmission planning obligations do not address or dictate which investments identified in a transmission plan should be undertaken by public utility transmission providers.339   We affirm that statement, and further note that Order No. 890 already requires that public utility transmission providers make available information regarding the status of transmission upgrades identified in their regional transmission plans in addition to the underlying transmission plans and related transmission studies.340   The Commission made clear in Order No. 890-A that transmission providers must make available to other stakeholders information regarding the progress and construction of transmission upgrades and transmission facilities.341   To the extent neighboring transmission planning regions identify interregional transmission facilities of mutual benefit and have such transmission facilities in their individual regional transmission plans, these informational requirements will apply to the portions of the interregional transmission facilities within each of the individual region’s transmission plans.  We decline to require, as suggested by MidAmerican and National Grid, that every interregional transmission facility that is evaluated through the interregional transmission coordination procedures automatically be selected in a regional transmission plan for purposes of cost allocation.  However, as discussed below, an interregional transmission facility must be selected in both of the relevant regional transmission plans for purposes of cost allocation in order to be eligible for interregional cost allocation pursuant to an interregional cost allocation method required under this Final Rule.  Rather, we expect that information exchanged during the interregional coordination effort should inform discussions at the regional and local transmission planning level.

339 Proposed Rule, FERC Stats. & Regs. ¶ 32,660 at n.59 (citing Order No. 890, FERC Stats. & Regs. ¶ 31,241 at P 438). 

340 Order No. 890, FERC Stats. & Regs. ¶ 31,241 at P 472.  

341 Order No. 890-A, FERC Stats. & Regs. ¶ 31,261 at P 202.  
	No action

	401
	Moreover, in response to commenters, this Final Rule neither requires nor precludes longer-term interregional transmission planning, including the identification of conceptual or contingent elements,342  the consideration of transmission needs driven by Public Policy Requirements,343  or the evaluation of economic considerations.344   Whether and how to address these issues with regard to interregional transmission facilities is a matter for public utility transmission providers, through their regional transmission planning processes, to resolve in the development of compliance proposals.  However, the Commission agrees with North Carolina Agencies that interregional transmission coordination should complement local and regional transmission planning processes, and should not substitute for these processes.  Consistent with the implementation requirements for interregional transmission coordination procedures discussed in section III.C.3.a. below, we clarify that interregional transmission coordination may follow a “bottom up” approach.  In response to Energy Consulting Group, we neither require nor prohibit consideration by neighboring transmission planning regions of requests for transmission service or upgrades within the interregional transmission coordination procedures required in this Final Rule.

342 See California Commission. 

343 See MidAmerican. 

344 See Energy Consulting Group.  
	No action

	402
	With respect to commenters’ assertion that this Final Rule should not infringe on state authority, we emphasize here that the interregional transmission coordination requirements are not intended to infringe on state authority.  We acknowledge the vital role that state agencies play in transmission planning and their authority to site transmission facilities.  We strongly encourage state agencies to be involved in the development and implementation of the interregional transmission coordination procedures necessary to satisfy the interregional transmission coordination requirements adopted herein.
	Paragraph 402 could lead to a provisional WEQ annual plan item in support of an optional framework for reaching out to state agencies for participation which could be used as a template in meeting the requirements of this Commission determination.

	403
	In response to commenters’ requests that we monitor the implementation of the interregional transmission coordination requirements adopted in this Final Rule and the progress of interregional transmission coordination efforts, although the Commission believes that Commission oversight of compliance with this Final Rule and assessment of the adequacy of its measures is appropriate, the Commission does not intend to monitor coordination efforts so closely as to intrude in the interregional transmission coordination activities.  It is not necessary for the Commission to decide the exact level of its monitoring at this time.
	No action

	404
	We also decline to require public utility transmission providers and their stakeholders to conduct periodic reviews of the effectiveness of their interregional transmission coordination efforts and file information reports with us, as suggested by American Transmission and MISO Transmission Owners.  However, we do encourage such reviews.  We also note that parties may utilize the dispute resolution provisions of the relevant public utility transmission provider’s OATT or file a complaint with the Commission if they find that the interregional transmission coordination procedures described in a public utility transmission provider’s OATT are not being implemented properly.
	No action

	415
	We require each public utility transmission provider through its regional transmission planning process to coordinate with the public utility transmission providers in each of its neighboring transmission planning regions within its interconnection to implement the interregional transmission coordination requirements adopted in this Final Rule.  This requirement is necessary to improve coordination of neighboring transmission planning regions’ activities, facilitating the identification and joint evaluation of interregional transmission solutions that could meet local and regional transmission needs more efficiently or cost-effectively than separate regional transmission solutions alone.
	No action

	416
	The Commission declines to expand the interregional transmission coordination requirements adopted herein to require joint evaluation of the effects of a new transmission facility proposed to be located solely in a single transmission planning region.  Although this Final Rule requires each regional transmission planning process to identify the consequences of a proposed new transmission facility in another transmission planning region as we explain below in the discussion of Cost Allocation Principle 4,350  we do not require that be done interregionally.  To do so could have the effect of mandating interconnectionwide transmission planning, given that transmission facilities located within one transmission planning region often have effects on multiple neighboring systems, which could trigger a chain of multilateral evaluation processes.  However, we believe that the exchange of planning data and information between neighboring transmission planning regions consistent with the interregional transmission coordination requirements of the Final Rule will assist transmission planners in understanding and managing the effects of a transmission facility located in one region upon another neighboring region.  Further, although we decline to impose a joint evaluation by more than one region of a facility located solely in one transmission planning region, nothing in this Final Rule precludes public utility transmission providers from developing and proposing interregional processes for that purpose.351
350 See discussion infra section IV.E.5. of this Final Rule. 

351 Moreover, the absence of such a requirement in this Final Rule does not affect any obligations public utility transmission providers may otherwise have to assess the effects of new transmission facilities on other systems, including but not limited to any other requirement of the OATT for interconnection studies, any requirement under the NERC reliability standards, and the requirements of Good Utility Practice.  
	No action

	417
	While the Commission declines to require multilateral or interconnectionwide coordination in this Final Rule, we continue to encourage public utility transmission providers to explore the possibility of multilateral interregional transmission coordination among several, or even all, transmission planning regions within an interconnection, building on the processes developed through the ARRA-funded transmission planning initiatives.  The Commission agrees that imposing multilateral or interconnectionwide coordination requirements at this time could frustrate the progress being made in the ARRA-funded transmission planning initiatives.  To the extent that stakeholders in those planning initiatives wish to continue these activities at the conclusion of the ARRA-funded transmission planning initiatives, we encourage them to explore how existing regional transmission planning processes and interregional transmission coordination procedures implemented under Order No. 890 and this Final Rule could be enhanced to provide for such transmission planning activities.
	No action

	418
	We decline to adopt Grasslands’ recommendation that the Commission require interregional transmission coordination between transmission planning regions located in different interconnections.  While we recognize that interregional transmission coordination between transmission planning regions in different interconnections could provide transmission planning benefits, such as increased power flows between interconnections, it may provide greater benefits for some pairs of neighboring transmission planning regions than for others due to geographical and operational limitations.  Therefore, while we encourage public utility transmission providers to consider coordinating with neighboring transmission planning regions in different interconnections where it would be helpful, we do not find it appropriate to require such coordination in this Final Rule.
	No action

	419
	In response to American Transmission and MISO Transmission Owners’ request for guidance regarding the entities that they are required to coordinate with in neighboring regions without an RTO or ISO, we reiterate that we require each public utility transmission provider through its regional transmission planning process to coordinate with the public utility transmission providers in each of its neighboring transmission planning regions within its interconnection.  Thus, interregional transmission coordination would occur between the public utility transmission providers in two neighboring transmission planning regions.
	No action

	420
	As discussed above in the regional transmission planning section,352  the Commission declines to revisit how each transmission planning region defines itself, as requested by Integrys and Transmission Dependent Utility Systems.  We also decline to adopt Integrys’ suggestion that the Commission could implement its interregional transmission coordination requirements in non-RTO regions by requiring public utility transmission providers in such regions to form planning consortia.  Public utility transmission providers are free to do so; however, we do not want to foreclose other approaches to meeting the interregional transmission coordination requirements in this Final Rule.

352 See supra section III.A.3 of this Final Rule.  
	No action

	421
	We clarify for New York ISO that a public utility transmission provider will not be deemed out of compliance with this Final Rule if it attempts to and is unable to develop interregional transmission coordination procedures with neighboring transmission systems in another country.
	No action

	435
	The Commission requires the development of a formal procedure to identify and jointly evaluate interregional transmission facilities that are proposed to be located in neighboring transmission planning regions.  The establishment of a procedure by which a public utility transmission provider will identify and jointly evaluate is necessary for facilitating the identification of interregional solutions that may resolve each region’s needs more efficiently or cost-effectively.  As a result, the Commission and transmission customers will have greater certainty that the transmission facilities in each regional transmission plan are the more efficient and cost-effective solutions to meet the region’s needs.
	No action

	436
	The Commission also requires the developer of an interregional transmission project to first propose its transmission project in the regional transmission planning processes of each of the neighboring regions in which the transmission facility is proposed to be located.  The submission of the interregional transmission project in each regional transmission planning process will trigger the procedure under which the public utility transmission providers, acting through their regional transmission planning process, will jointly evaluate the proposed transmission project.  This joint evaluation must be conducted in the same general timeframe as, rather than subsequent to, each transmission planning region’s individual consideration of the proposed transmission project.  Finally, for an interregional transmission facility to receive cost allocation under the interregional cost allocation method or methods developed pursuant to this Final Rule, the transmission facility must be selected in both of the relevant regional transmission planning processes for purposes of cost allocation.
	No action

	437
	Some commenters such as ISO/RTO Council express concern that joint evaluation of proposed interregional transmission facilities could involve the creation of a new set of planning criteria, while others such as Exelon stress the need for greater consistency in planning criteria and modeling assumptions used by neighboring regions.  As a general matter, we note that joint evaluation of a proposed interregional transmission facility cannot be effective without some effort by neighboring transmission planning regions to harmonize differences in the data, models, assumptions, planning horizons, and criteria used to study a proposed transmission project.  We therefore direct, as part of compliance with the interregional transmission coordination requirements, that each public utility transmission provider, through its transmission planning region, develop procedures by which such differences can be identified and resolved for purposes of jointly evaluating the proposed interregional transmission facility.  We leave to each pair of neighboring regions, however, discretion in the way this requirement is designed and implemented and do not require that any particular planning horizons or criteria be used.  In response to Minnesota PUC and Minnesota Office of Energy Security, we discuss in the opportunities for discrimination against non-incumbent transmission developers section the information that a transmission developer must provide to the transmission planning region in support of its transmission project proposal.359
359 See discussion supra section III.B.3.d.ii.  
	No action

	438
	Some commenters argue that the Commission should establish the timeframe within which regions must jointly evaluate interregional transmission projects.  The Commission declines to specify a timeline for the interregional transmission coordination procedures or a deadline by which all interregional transmission projects must be submitted.  Instead, the Commission expects public utility transmission providers in neighboring transmission planning regions to cooperate and develop timelines that allow for coordination and joint evaluation of interregional transmission projects in the same general time frame as each region’s consideration of the transmission project.  Furthermore, we disagree with those commenters that argue that there should be sequential evaluation of transmission projects, as opposed to evaluation on the regional and interregional levels in the same general time frame.  However, we clarify for ISO New England that we will not require that interregional transmission projects be evaluated simultaneously by both regions or in joint sessions of both regions’ stakeholders.  
	No action

	439
	Rather, we require that both regions conduct joint evaluation of an interregional transmission project in the same general timeframe.  By same general time frame, the Commission expects public utility transmission providers to develop a timeline that provides a meaningful opportunity to review and evaluate through the interregional transmission coordination procedures information developed through the regional transmission planning process and, similarly, provides a meaningful opportunity to review and use in the regional transmission planning process information developed in the interregional transmission coordination procedures.  Rather than provide further detailed guidance on this matter in this Final Rule that may unduly constrain the planning time line of each region for purposes of coordination with one or several neighboring regions, we prefer in the first instance to permit regions to develop appropriate timing arrangements with neighbors, which we will review on compliance.
	No action

	440
	American Transmission and the MISO Transmission Owners recommend that interregional transmission coordination procedures must allow for “out-of-cycle” reviews of interregional transmission projects to address reliability issues.  The Commission believes that a requirement for ongoing constant reviews without regard to a defined planning cycle would be too burdensome.  This Final Rule does not require such an “out-of-cycle” review, nor does it prohibit a region or a pair of regions from doing so, for example if necessary to address a pressing reliability issue.  Additionally, while the creation of a new planning cycle may be unnecessary, the Commission is requiring that coordination and joint evaluation must be conducted in the same general time frame as, rather than subsequent to, each transmission planning region’s individual consideration of the proposed transmission project.
	No action

	441
	Furthermore, we decline to adopt suggestions to require adjacent transmission planning regions to align the timelines of their regional transmission planning processes.  The Commission is providing flexibility, subject to certain requirements, in the design and implementation of procedures to govern the joint evaluation of interregional transmission facilities by neighboring transmission planning regions.  To the extent public utility transmission providers in neighboring transmission planning regions identify changes to their regional transmission planning processes that are necessitated by implementation of interregional transmission coordination procedures, those transmission providers should implement those changes as part of their compliance filings submitted in response to this Final Rule.
	No action

	442
	In response to New England States Committee on Electricity’s comment that interregional transmission coordination should begin with and respect the regional transmission planning process and resulting regional transmission plan, we note that we require in this Final Rule that the developer of a transmission project that would be located in more than one transmission planning region first must propose its transmission project in the regional transmission planning process of each of those transmission planning regions.  We expect each transmission planning region’s review of that transmission project to be informed by and closely coordinated with the interregional transmission coordination procedures.  Furthermore, the Commission did not propose in the Proposed Rule, and will not require in this Final Rule, that interregional transmission coordination procedures provide for the costs of an interregional transmission project sponsored by one transmission planning region to be involuntarily imposed on another transmission planning region.
	No action

	443
	Finally, the Commission agrees with Duke that having an interregional transmission facility in a regional transmission plan does not mean that it will be constructed.  As in Order No. 890, the goal of this Final Rule is to establish procedures by which neighboring transmission planning regions will coordinate to jointly evaluate proposed transmission facilities, not to dictate which investment must be made or transmission projects must be built.360   In response to Connecticut & Rhode Island Commissions, the Commission clarifies that public utility transmission providers in a transmission planning region will not be required to accept allocation of the costs of an interregional transmission project unless the region has selected such transmission facility in the regional transmission plan for purposes of cost allocation.  That is, based on the information gained during the joint evaluation of an interregional transmission project, each transmission planning region will determine, for itself, whether to select those transmission facilities within its footprint in the regional transmission plan for purposes of cost allocation.  Whether a transmission planning region would decide to select an interregional transmission facility in its regional transmission plan likely would be driven by the relative costs and benefits of the transmission project to that region.  The Commission believes this effectively provides the “feedback loop” sought by Old Dominion.
360 Order No. 890, FERC Stats. & Regs. ¶ 31,241 at P 438.  
	No action

	444
	The Commission declines to adopt the suggestion by Anbaric and PowerBridge that an interregional transmission project resulting from the interregional transmission coordination procedures be allowed to bypass the relevant regions’ transmission planning processes and be automatically assigned to an interregional team.  However, we do not preclude the public utility transmission providers in a pair of transmission planning regions from creating a separate process for developing interregional transmission facilities that have been in each relevant transmission planning region’s plan.  Instead, we provide transmission planning regions with flexibility to determine how to address an interregional transmission project.  We reiterate that, to be eligible for interregional cost allocation, the interregional transmission facility must be selected in the regional transmission plan for purposes of cost allocation in each of the transmission planning regions in which the transmission facility is proposed to be located.
	No action

	445
	Beyond the clarifications provided above, we decline to address the remaining requests to further delineate how neighboring transmission regions must jointly evaluate proposed interregional transmission facilities because such action could inadvertently impose requirements that are not appropriate for particular regions.  Given the flexibility we have provided to public utility transmission providers in implementing the interregional transmission coordination requirements, the Commission determines it is unnecessary to adopt interim compliance requirements or other processes such as those suggested by Old Dominion.
	No action

	446
	We decline to adopt First Wind’s suggestion that a transmission planning region should be required to include a transmission project intended to export renewable energy resources in its regional transmission plan if the regional state committee representing the importing region identifies the transmission project as necessary to achieve a public policy objective.  As discussed above, whether an interregional transmission facility is to be selected in the regional transmission plan for purposes of cost allocation is a decision left to each transmission planning region.  However, we will not preclude public utility transmission providers in neighboring transmission planning regions from voluntarily developing procedures such as those proposed by First Wind should they agree to do so as part of their interregional transmission coordination efforts.
	No action

	447
	In response to commenters’ recommendations that the Commission provide for regional flexibility in developing and implementing interregional transmission coordination, we reiterate the Commission’s encouragement in the Proposed Rule that interregional transmission coordination procedures be tailored to best fit the needs of the public utility transmission providers in the regions involved while also meeting certain minimum requirements.361
361 Proposed Rule, FERC Stats. & Regs. ¶ 32,660 at P 117.  
	No action

	448
	Furthermore, as urged by PUC of Nevada, we are cognizant of existing interregional transmission coordination efforts and, by providing regional flexibility, intend to accommodate their various organizational structures, as suggested by WestConnect Planning Parties.  Consistent with this approach, any public utility transmission provider that believes its existing interregional transmission coordination procedures, including those found in any interregional transmission planning agreement, already comply with the requirements of this Final Rule may indicate in its compliance filing how its existing procedures meet each requirement.  If the existing procedures do not meet all of the requirements, the public utility transmission provider may propose revisions to its existing interregional transmission coordination procedures so that the procedures comply with this Final Rule.
	No action

	449
	Because we want to allow for regional flexibility, we decline to adopt commenters’ suggestions that the Commission develop pro forma interregional transmission coordination procedures or impose additional requirements as to what interregional transmission coordination should entail.  As noted by Southern California Edison, planning coordination differs significantly at each RTO and ISO and among vertically integrated utilities, and we thus determine that pro forma interregional transmission coordination procedures are not appropriate at this time because it may not accommodate the differences among existing transmission planning regions.  Moreover, the requirements that we adopt as interregional transmission coordination requirements in this Final Rule should be adequate guidance for public utility transmission providers.  
	No action

	450
	We also note the Pennsylvania PUC’s suggestion that the joint operating agreement between PJM and MISO, which includes a section on coordinated regional transmission planning requirements, could serve as a model for neighboring transmission planning regions negotiating bilateral coordination agreements.  While we generally agree that various existing transmission planning agreements between regions may serve as models, we note that existing agreements reflect the needs of the regions that negotiated them.  Thus, the Commission declines to require public utility transmission providers to adopt or model their coordination procedures on any particular agreement to coordinate transmission planning between two regions.
	No action

	454
	The Commission requires each public utility transmission provider, through its regional transmission planning process, to adopt interregional transmission coordination procedures that provide for the exchange of planning data and information at least annually.  The sharing of data at least once a year will ensure that neighboring transmission planning regions are aware of each others’ transmission plans and the assumptions and analysis that support such plans.  In response to arguments that the Commission should require neighboring transmission planning regions to exchange data more frequently, we note that this Final Rule provides that this information must be exchanged at least annually, thereby allowing each public utility transmission provider through its transmission planning region, the flexibility to decide to exchange information more frequently.  If a pair of transmission planning regions anticipates that more frequent exchanges of planning data and information would improve interregional transmission coordination, then we encourage them to provide for such exchanges in their interregional transmission coordination procedures.
	No action

	455
	We agree with SPP that interregional transmission coordination procedures must include the specific obligations for sharing planning data and information rather than only an agreement to do so.  A clear description of the procedures that will be used to exchange planning data and information will help the Commission, transmission customers, and other stakeholders to better determine if each public utility transmission provider is fulfilling its obligations consistent with this Final Rule.  However, we will not dictate the specific procedures or the level of detail for the procedures pursuant to which planning data and information must be exchanged.  Consistent with the comments of Transmission Dependent Utility Systems and Pennsylvania PUC, we allow each public utility transmission provider, through its transmission planning region, to develop procedures to exchange planning data and information, which we anticipate will reflect the type and frequency of meetings that are appropriate for each pair of regions and will accommodate each pair of region’s planning cycles.
	No action

	458
	The Commission requires public utility transmission providers, either individually or through their transmission planning region, to maintain a website or e-mail list for the communication of information related to interregional transmission coordination procedures.  The Commission clarifies that information related to interregional transmission coordination may be maintained on an existing public utility transmission provider’s website or a regional transmission planning website.  However, the information should be posted in such a way that stakeholders are able to distinguish between information related to interregional transmission coordination and information related to regional transmission planning.
	Paragraph 458 could lead to a provisional WEQ annual plan item in support of an optional informational check list and mechanism for distribution for the interregional transmission coordination procedures, which could be used as a template or framework in complying with this Commission determination. See also the comments provided for Paragraph 159.

	465
	We agree with those commenters that argue stakeholder participation is an important component in interregional transmission coordination to ensure the goals of improving coordination between neighboring transmission planning regions and identifying interregional transmission facilities that can address transmission needs more efficiently or cost-effectively than separate intraregional transmission facilities.  However, this Final Rule does not require the interregional transmission coordination procedure to meet the requirements of the planning principles required for local planning (under Order No. 890) and regional planning (under this Final Rule).363   Because we require in this Final Rule that an interregional transmission facility must be selected in each relevant regional transmission plan for purposes of cost allocation to be eligible for interregional cost allocation, stakeholders will have the opportunity to participate fully in the consideration of interregional transmission facilities during the regional transmission planning process.364    Furthermore, we believe that stakeholder participation in the various regional transmission planning processes will enhance the effectiveness of interregional transmission coordination.  To facilitate stakeholder involvement, this Final Rule requires the public utility transmission providers to make transparent the analyses undertaken and determinations reached by neighboring transmission planning regions in the identification and evaluation of interregional transmission facilities.365
363 Of course, nothing precludes public utility transmission providers in neighboring transmission planning regions from choosing to meet those requirements. 

364 See discussion supra P 150. 

365 This information must be made available subject to appropriate confidentiality protections and CEII requirements.  
	No action

	466
	We also agree with commenters that discuss the importance of transmission customer and stakeholder participation in the development of the interregional transmission coordination procedures necessary to comply with the requirements in this Final Rule.  Therefore, we require that each public utility transmission provider give stakeholders the opportunity to provide input into the development of its interregional transmission coordination procedures and the commonly agreed-to language to be included in its OATT.
	No action

	467
	The Commission appreciates the concerns of NARUC and others regarding the effect budgetary limitations could have on effective stakeholder participation in interregional transmission coordination activities.  As discussed above in the regional transmission planning section366  and consistent with Order No. 890, to the extent that public utility transmission providers choose to include a funding mechanism to facilitate the participation of state consumer advocates or other stakeholders in the regional transmission planning process, nothing in this Final Rule precludes them from doing so.

366 See discussion supra section III.A.3.  
	No action

	475
	In light of the comments received, the Commission declines to require that coordination between the public utility transmission providers in pairs of neighboring transmission planning regions be reflected in a formal interregional transmission planning agreement filed with the Commission, as was proposed in the Proposed Rule.  Instead, as recommended in part by Ad Hoc Coalition of Southeastern Utilities, ColumbiaGrid, Bonneville Power, and Transmission Dependent Utility Systems, we require that the public utility transmission providers in each pair of neighboring transmission planning regions, working through their regional transmission planning processes, must develop the same language to be included in each public utility transmission provider’s OATT that describes the interregional transmission coordination procedures for that particular pair of regions.371   Alternatively, if the public utility transmission providers so choose, these procedures may be reflected in an interregional transmission coordination agreement filed on compliance for approval by the Commission.372
371 Consistent with the approach taken in Order Nos. 890 and 890-A, public utility transmission providers may use web-posted business practice manuals to describe planning-related processes. See Order No. 890, FERC Stats. & Regs. ¶ 31,241 at P 1653; Order No. 890-A, FERC Stats. & Regs. ¶ 31,261 at P 990. 

372 However, even if a public utility transmission provider voluntarily enters into such an agreement, its OATT must still provide enough description for stakeholders to follow how interregional transmission coordination will be conducted, with links included to the actual agreement where the details can be found. See United States Dep't of Energy - Bonneville Power Admin., 124 FERC ¶ 61,054, at P 65 (2008) (requiring Avista, Puget and Bonneville Power “to provid[e] additional detail in their Attachment Ks on the WECC's [Transmission Expansion Planning Policy Committee’s] process or providing direct links (i.e., URLs) to the appropriate documents on the WECC website where the processes to coordinate information and planning efforts [between several regional planning groups] are discussed”).
	No action

	476
	We find that implementing the interregional transmission coordination requirements in this Final Rule through their incorporation in each public utility transmission provider’s OATT, instead of requiring an interregional transmission planning agreement, will fulfill our objective to improve interregional transmission coordination and provide adequate transparency with regard to the obligations imposed on public utility transmission providers.  Further, commenters persuade us that this approach would facilitate the participation of non-public utility transmission providers in an interregional transmission coordination efforts.
	No action

	477
	In response to commenters’ arguments that the Commission should accept the submission of existing interregional agreements on compliance, we agree provided the compliance filing explains how the existing agreement satisfies the requirements of this Final Rule.  The Commission will address the adequacy of such an existing agreement on compliance.
	No action

	478
	We decline to adopt Bonneville Power’s recommendation that these procedures omit specific details about how individual transmission projects would be planned and developed, because we require each set of interregional transmission coordination procedures to include a formal procedure to identify and jointly evaluate transmission facilities that are proposed to be located in both transmission planning regions.
	No action

	479
	We do not find convincing California ISO’s argument that it will be problematic for it to develop interregional transmission coordination procedures with all of its neighboring balancing authority areas due to the differences among them.  Just as reliable transmission operation of interconnected transmission systems requires coordination among neighboring utilities and regions—some of which is required by mandatory reliability standards, transmission planning of interconnected transmission systems requires some degree of coordination among neighboring utilities and regions.  We conclude that this Final Rule provides for sufficient regional flexibility to allow the California ISO to develop in cooperation with its neighboring balancing authority areas interregional transmission coordination procedures that accommodate their differences.
	No action

	480
	We agree with commenters that interregional transmission coordination should be structured in such a way that no public utility transmission provider in a transmission planning region should be permitted to force transmission projects or costs onto another region contrary to the agreed upon interregional transmission coordination procedures incorporated into the relevant public utility transmission providers’ OATTs pursuant to this Final Rule.
	No action

	481
	Because we are implementing the interregional transmission coordination requirements adopted in this Final Rule through incorporation of the same language into each public utility transmission provider’s OATT rather than through formal agreements, we find comments presenting concerns that non-public utility transmission providers are unable to be party to interregional transmission planning agreements to be moot.  Furthermore, we do not believe that it is necessary to address here those commenters that ask us to require non-public utility transmission providers to participate in interregional transmission coordination efforts.  We believe such concerns are premature, as we are encouraged by the non-public utility transmission providers who expressed their intent to participate in interregional transmission coordination efforts in their comments in response to the Proposed Rule.  Additional discussion of non-public utility transmission provider participation in the reforms adopted in this Final Rule, including the interregional transmission coordination requirements, is in the reciprocity section below.373
373 See discussion infra section V.B.  
	No action

	495
	The Commission concludes that it is necessary and appropriate to adopt the cost allocation requirements described in further detail below for public utility transmission providers.  The Commission finds that, without these minimum requirements in place, cost allocation methods used by public utility transmission providers may fail to account for the benefits associated with new transmission facilities and, thus, result in rates that are not just and reasonable or are unduly discriminatory or preferential.  
	No action

	496
	In Order No. 890, the Commission found that there is a close relationship between transmission planning, which identifies needed transmission facilities, and the allocation of costs of the transmission facilities in the plan.383   The Commission explained that knowing how the costs of transmission facilities would be allocated is critical to the development of new infrastructure because transmission providers and customers cannot be expected to support the construction of new transmission unless they understand who will pay the associated costs.384   In light of that relationship, the Commission directed public utility transmission providers to identify the cost allocation method or methods that would apply to transmission facilities that do not fit under previously existing rate structures.385   After several rounds of compliance filings, the Commission accepted various public utility transmission providers’ proposals as in compliance with Order No. 890.  Particularly in transmission planning regions outside of the RTO and ISO footprints, several of the cost allocation methods that the Commission accepted relied exclusively on a participant funding approach to cost allocation.386   The Commission did not address cost allocation for interregional transmission facilities in Order No. 890.

383 Order No. 890, FERC Stats. & Regs. ¶ 31,241 at P 557.  

384 Id. 
385 Id. P 558. 

386 See, e.g., El Paso Electric Co., 124 FERC ¶ 61,051 (2008); Xcel Energy Services, Inc. - Public Service Co. of Colorado, 124 FERC ¶ 61,052 (2008); South Carolina Electric & Gas Co., 127 FERC ¶ 61,275 (2009). Entergy Services, Inc., 127 FERC ¶ 61,272 (2009). See also Avista Corp., 128 FERC ¶ 61,065 (2009); Idaho Power Co., 128 FERC ¶ 61,064 (2009).  
	No action

	497
	We conclude that, in light of changes within the industry and the implementation of other reforms in this Final Rule, the existing requirements of Order No. 890 are no longer adequate to ensure rates, terms and conditions of jurisdictional service are just and reasonable and not unduly discriminatory or preferential.  While the existing cost allocation methods may have sufficed in the past, as we note above, the circumstances in which the Commission must fulfill its statutory responsibilities change with developments in the electric industry, such as changes with respect to the demands placed on the transmission grid.  The comments in this proceeding make clear that the pace of change has accelerated in recent years, such as the expansion of regional power markets, which has led to a growing need for transmission facilities that cross several utility, RTO, ISO or other regions.  The industry’s continuing transition also has enabled greater utilization of resources (e.g., reserve sharing) resulting in, among other effects, broader diffusion of the benefits associated with transmission facilities.  Additionally, the increasing adoption of state resource policies, such as renewable portfolio standard measures, has contributed to rapid growth of renewable energy resources that are frequently remote from load centers, and thus a growing need for transmission facilities to access remote resources, often traversing several utility and/or ISO/RTO regions.
	No action

	498
	The challenges associated with allocating the cost of transmission appear to have become more acute as the need for transmission infrastructure has grown.  Within RTO or ISO regions, particularly those that encompass several states, the allocation of transmission costs is often contentious and prone to litigation because it is difficult to reach an allocation of costs that is perceived by all stakeholders as reflecting a fair distribution of benefits.  In other regions, few rate structures are currently in place that reflect an analysis of the beneficiaries of a transmission facility and for the corresponding cost allocation of the transmission facility’s cost.  Similarly, there are few rate structures in place today that provide for the allocation of costs of interregional transmission facilities.  
	No action

	499
	We agree with many commenters that the lack of clear ex ante cost allocation methods that identify beneficiaries of proposed regional and interregional transmission facilities may be impairing the ability of public utility transmission providers to implement more efficient or cost-effective transmission solutions identified during the transmission planning process.  Under the regional transmission planning and interregional transmission coordination requirements adopted in this Final Rule,387  public utility transmission providers, in consultation with stakeholders, will identify, evaluate, and determine the set of transmission facilities that will meet the combined needs of the region or neighboring pairs of regions, respectively.  This necessarily includes a determination by the region that the benefits associated with that set of transmission facilities outweigh the costs.  Failing to address the allocation of costs for these transmission facilities in a way that aligns with the evaluation of benefits through the transmission planning process could lead to needed transmission facilities not being built, adversely impacting ratepayers. 
387 See discussion supra sections III.A and III.C.   
	No action

	500
	In general and as discussed elsewhere in this Final Rule, the Commission requires a public utility transmission provider to participate in a regional transmission planning process and to coordinate transmission planning with public utility transmission providers in neighboring transmission planning regions in a manner that aligns transmission planning and cost allocation processes.  Additionally, the OATTs of all public utility transmission providers in a region must include the same cost allocation method or methods adopted by the region.  As some commenters point out, transmission facilities that are in a transmission plan to achieve a specific purpose or purposes, such as to avoid an impending violation of a Reliability Standard, address economic considerations, or enable compliance with Public Policy Requirements.  Because such purposes involve the identification of expected beneficiaries, either explicitly or implicitly, establishing a closer link between transmission planning and cost allocation will ensure that rates for Commission-jurisdictional service appropriately account for benefits associated with new transmission facilities.
	No action

	501
	We recognize that identifying which types of benefits are relevant for cost allocation purposes, which beneficiaries are receiving those benefits, and the relative benefits that accrue to various beneficiaries can be difficult and controversial.  We believe that a transparent transmission planning process is the appropriate forum to address these issues.  By linking transmission planning and cost allocation through the transmission planning process, we seek to increase the likelihood that transmission facilities in regional transmission plans are actually constructed.
	No action

	502
	Turning to specific comments on this topic, we are not persuaded to adopt Illinois Commerce Commission’s proposal for separate review and decision by a committee of state regulators on the reasonableness of proposed transmission expansion projects for which regional cost allocation would apply.  As explained above,388  this Final Rule builds on Order No. 890’s requirement that a public utility transmission provider have open and transparent transmission planning processes in which we encourage states or state committees to be involved.  Additionally, as required by this Final Rule, through the transmission planning process, the public utility transmission providers and other parties, including state regulators, will have opportunities to participate in the identification of transmission needs.  We decline, however, to mandate veto rights for state committees, but do not preclude public utility transmission providers from proposing such mechanisms on compliance if they choose to do so.389
388 See discussion supra section III.A. 

389 For example, Entergy’s OATT allows Entergy’s committee of state regulators to add a project to Entergy’s transmission plan upon unanimous vote of the committee members. See Entergy Arkansas, Inc., 133 FERC ¶ 61,211 (2010).  
	No action

	503
	In response to Northern Tier Transmission Group’s concern that applying the new cost allocation requirements to existing transmission projects covered by existing tariff-based and contract-based cost allocation procedures will shift costs and create unnecessary burdens, we clarify that the cost allocation requirements of this Final Rule apply only to new transmission facilities390 selected in regional transmission plans for purposes of cost allocation.

390 See discussion supra P 161.  
	No action

	530
	We conclude that we have the legal authority to adopt the cost allocation reforms required by this Final Rule.  Numerous commenters challenge our authority to require allocation of transmission costs to beneficiaries that do not have a contractual or formalized customer relationship with the entity that is collecting the costs.  These challenges are based primarily on the commenters’ analysis of various Commission and court cases.  Some commenters have made arguments that speak directly to provisions of the FPA, but none of these assertions reach convincing conclusions.  For instance, Ad Hoc Coalition of Southeastern Utilities states that “[u]tilities filing for rate changes under FPA section 205 ask the Commission to approve changes in rates charged to their customers” and that “the Commission’s authority is, in all cases, based on the premise that a utility has a contractual relationship to provide service to its customers.”418   However, section 205 does not specify any such limitation and no commenter has shown where it is expressed elsewhere in the FPA.  Instead, commenters generally appear to agree with Ad Hoc Coalition of Southeastern Utilities that the “FPA is structured on the assumption that rates subject to [Commission] approval are supported by a contractual agreement.”419
418 Ad Hoc Coalition of Southeastern Utilities Comments at 60-61 (emphasis in original). 

419 Id. at 60 (emphasis supplied).  
	No action

	531
	The merit of this argument depends, of course, on how the FPA is in fact structured, and an examination of the relevant provisions of the statute shows that it is not structured in a way that would justify this argument.  On the contrary, the Commission’s jurisdiction is clearly broad enough to allow it to ensure that all beneficiaries of services provided by specific transmission facilities bear the costs of those benefits regardless of their contractual relationship with the owner of those transmission facilities.  As discussed further below, this comports fully with the specific characteristics of transmission facilities and transmission services, and our actions today are necessary to fulfill our statutory duty of ensuring rates, terms and conditions of jurisdictional service are just and reasonable and not unduly discriminatory or preferential.  We thus turn first to the language of the statute itself.  
	No action

	532
	Section 201(b)(1) of the FPA gives the Commission jurisdiction over “the transmission of electric energy in interstate commerce.”  The Commission’s jurisdiction therefore extends to the rates, terms and conditions of transmission service, rather than merely transactions for such transmission service specified in individual agreements.  Moreover, section 201(b)(1) gives the Commission jurisdiction over “all facilities” for the transmission of electric energy, and this jurisdiction is not limited to the use of those transmission facilities within a certain class of transactions.  As a result, the Commission has jurisdiction over the use of these transmission facilities in the provision of transmission service, which includes consideration of the benefits that any beneficiaries derive from those transmission facilities in electric service regardless of the specific contractual relationship that the beneficiaries may have with the owner or operator of these transmission facilities.  
	No action

	533
	Neither section 205 nor section 206 of the FPA state or imply that an agreement is a precondition for any transmission charges.  These statutory provisions speak of rates and charges that are “made,” “demanded,” “received,” “observed,” “charged,” or “collected” by a public utility.  Any such rates or charges must, of course, be accepted for filing with the Commission under either section 205 or 206, but nothing in these sections precludes flows of funds to public utility transmission providers through mechanisms other than agreements between the service provider and the beneficiaries of those transmission facilities.     
	No action

	534
	Transmission services create an opportunity for free ridership because the nature of power flows over an interconnected transmission system does not permit a public utility transmission provider to withhold service from those who benefit from those services but have not agreed to pay for them.  The Commission expressed concern over free ridership in Order No. 890, where it noted that “there are free rider problems associated with new transmission investment, such that customers who do not agree to support a particular project may nonetheless receive substantial benefits from it.”420
 420 Order No. 890, FERC Stats. & Regs. ¶ 31,241 at P 561.  
	No action

	535
	In Order No. 890, the Commission recognized that the cost causation principle provides that costs should be allocated to those who cause them to be incurred and those that otherwise benefit from them.  We conclude now that this principle cannot be limited to voluntary arrangements because if it were “the Commission could not address free rider problems associated with new transmission investment, and it could not ensure that rates, terms and conditions of jurisdictional service are just and reasonable and not unduly discriminatory.  In fact, the courts have recognized this aspect of cost causation quite independently of an analysis of the scope of our statutory jurisdiction over transmission.
	No action

	536
	The courts have acknowledged that cost causation involves “comparing the costs assessed against a party to the burdens imposed or benefits drawn by that party.”421   An approach to cost causation that is limited to voluntary arrangements such as participant funding has the effect of “focusing us on the most immediate and proximate cause of the cost incurred,” and it precludes looking “at a host of contributing causes for the cost incurred (as ascertained by a review of those who benefit from the incurrence of the cost) and assign[ing] them liability too.”422   In short, a full cost causation analysis may involve “an extension of the chain of causation”423 beyond those causes captured in voluntary arrangements.  In other words, to identify all causes, we must to some degree begin with their effects, i.e., the benefits that they engender and then work back to their sources.

421 MISO Transmission Owners, 373 F.3d 1361, at 1368 (internal citations omitted). 

422 KN Energy, 968 F.2d 1295 at 1302. 

423 Id.
	No action

	537
	This point was acknowledged in the Seventh Circuit’s characterization of cost causation in Illinois Commerce Commission.  The Seventh Circuit states that:

To the extent that a utility benefits from the costs of new facilities, it may be said to have “caused” a part of those costs to be incurred, as without the expectation of its contributions the facilities might not have been built, or might have been delayed.424 

The court fully recognized that, to identify causes of costs, one must to some degree begin with benefits.  ColumbiaGrid argues that Illinois Commerce Commission does not support the Commission’s position on cost allocation because the statement just cited is preceded by the statement that “[A]ll approved rates [must] reflect to some degree the costs actually caused by the customer who must pay them.”425  ColumbiaGrid maintains that this demonstrates the Illinois Commerce Commission “does not support the [Proposed Rule’s] approach of allocating costs in the absence of an approved rate or a contractual relationship between transmission owners and presumed beneficiaries.”426   What this argument fails to recognize is that the point ColumbiaGrid contests was not before the court in Illinois Commerce Commission, and the Commission’s jurisdiction over transmission, as outlined above, is broad enough to approve rates based on the court’s characterization of cost causation.427   In other words, there is nothing in what the court said that can be viewed as preventing the Commission from dealing with the free rider problem.  Indeed, by emphasizing the relationship between beneficiaries identified and cost allocation, the court’s ruling supports greater attention to that issue.  Finally, we note that under this Final Rule, transmission planning regions are not required to analyze the distribution of benefits on an entity-by-entity basis; nothing in this Final Rule precludes the regions from doing so, provided that they satisfy the cost allocation principles adopted herein.  We now turn to other individual comments that involve these issues.

424 Illinois Commerce Commission, 576 F.3d 470 at 476 (emphasis supplied). 

425 ColumbiaGrid Comments at 29 (citing Illinois Commerce Commission, 576 F.3d 470 at 476 (emphasis supplied by ColumbiaGrid)). 

426 Id.  
	No action

	
	427 This point applies equally to Sacramento Municipal Utility District’s objection that the other Commission and court cases pertaining to MISO cited in the Proposed Rule are not on point because they involve instances where a customer relationship of some type had already been established, and that all that these cases dealt with was whether an allocation was just and reasonable. When Sacramento Municipal Utility District states  that “the cost allocation methods approved by FERC in the MISO cases rested on the understanding that ‘the ultimate costs allocated to [MISO] or PJM for a so-called cross-border allocation project will be recovered by each RTO pursuant to the applicable provisions of their tariffs,’” it is ignoring substance in favor of form.  It is focusing on the formal mechanisms through which costs are collected, not the underlying substance of the cost allocation itself.  See Sacramento Municipal Utility District Comments at 14 (citing Midwest Indep. Transmission Sys. Operator, Inc., 113 FERC ¶ 61,194 at P 4 ).  The mechanism for recovering a rate does not change the identity of the provider who is in fact recovering it.
	

	538
	Southern Companies’ argument that the primary beneficiary of a transmission facility is the customer that made the request that causes the improvements to be planned and constructed tends to blur the distinction between benefits and burdens.  As discussed above, the courts have acknowledged that distinction as relevant to cost allocation and the requirements in this Final Rule are consistent with that distinction.  To the extent that commenters are supporting participant funding as a regional cost allocation method, we address those comments below.428
428 See discussion infra section IV.F.2.  
	No action

	539
	We disagree with Sacramento Municipal Utility District and Southern Companies that AEP applies only in exceptional circumstances and does not support our position here.  In that case, the Commission expressed a preference for a voluntary resolution of the problem that loop flow represented, a position that is consistent with our findings here.  The Commission’s authority is not limited in principle by cases where the Commission expresses a preference not to exercise that authority.  We also disagree with Sacramento Municipal Utility District that our reforms represent a perversion of the statutory scheme in which an entity could build a transmission facility and then simply claim a right to payment for benefits from beneficiaries with which it has no contractual or tariff relationship.  As we state above, the Commission’s jurisdiction is broad enough to allow it to ensure that beneficiaries of service provided by specific transmission facilities bear the costs of those benefits regardless of their contractual relationship with the owner of those transmission facilities.  Our cost allocation reforms are tied to our transmission planning reforms, which require that, to be eligible for regional cost allocation, a proposed new transmission facility first must be selected in a regional transmission plan for purposes of cost allocation, which depends on a full assessment by a broad range of regional stakeholders of the benefits accruing from transmission facilities planned according to the reformed transmission planning processes.  As such, the public utility transmission providers in the regional transmission planning process identify the beneficiaries who will pay for the costs of the new transmission facility selected in a regional plan for purposes of cost allocation.
	No action

	540
	The fact that the Commission has supported parts of its argument through reference to cases in which privity of contract existed between public utilities and the entities from which costs were recovered does not affect this conclusion.429    This issue was not before the court in any of these cases, and therefore the mere existence of privity of contract does not demonstrate the necessity of privity.  In response to Nebraska Public Power District, we do not agree that the Mobile-Sierra doctrine has applicability here.  We are dealing here with conditions under which costs can be recovered in rates, not conditions under which existing contracts rates can be altered.

429 See Midwest Indep. Transmission Sys. Operator, Inc., 109 FERC ¶ 61,168; Alliance Cos., 100 FERC ¶ 61,137.  
	No action 

	541
	Contrary to ColumbiaGrid’s position, Exxon Mobil Corp. does not apply here.  As ColumbiaGrid states, in Exxon Mobil Corp. the court held that the Commission may not require distributors to accept or pay for additional service.430   Unlike the situation addressed in Exxon Mobil Corp., the requirements of this Final Rule with respect to cost allocation do not “impose” any new service on beneficiaries.  

430 See Exxon Mobil Corp., 430 F.3d 1166, 1176-77 (D.C. Cir. 2005).  
	No action

	542
	We also note that our position on joint rates does not have any relevance here.  The fact that the Commission cannot require two public utilities to charge a joint rate without evidence that their two systems are in fact acting as one does not preclude the Commission from permitting a single public utility to recover its costs from beneficiaries of the transmission facilities identified in the transmission planning process regardless of the formal customer relationships that exist prior to the time that cost allocation is authorized.  We do not see how the conditions under which a joint rate can be imposed has any implications for the range of beneficiaries from which a single public utility can recover the costs of its transmission services, even when combined with recovery by other public utilities of related transmission facilities.  
	No action

	543
	We disagree with Northern Tier Transmission Group that we are delegating any authority to transmission providers.  All proposed cost allocation methods will be subject to Commission approval, and all specific allocations will be incorporated in rates that must be filed with and accepted by the Commission.  
	No action

	544
	We agree with the Alabama PSC that citizens of Alabama should not be responsible for costs of transmission facilities from which they derive no benefits.  Indeed, the Commission specified in the Proposed Rule as a principle of regional cost allocation that “[t]hose that receive no benefit from transmission facilities, either at present or in a likely future scenario, must not be involuntarily allocated the costs of those facilities.”431   With respect to interregional transmission coordination, the Commission specified that a “transmission planning region that receives no benefit from an interregional transmission facility that is located in that region, either at present or in a likely future scenario, must not be involuntarily allocated any of the costs of that facility.”432   In addition, “[c]osts cannot be assigned involuntarily under this rule to a transmission planning region in which that facility is not located.”433   These cost allocation principles are adopted in this Final Rule, and its requirements thus conform fully with the position taken by the Alabama PSC.

431 Proposed Rule, FERC Stats. & Regs. ¶ 32,660 at P 164. 

432 Id. P 174. 

433 Id.
	No action

	545
	Contrary to the claims of Indianapolis Power & Light, the reforms instituted in this Final Rule neither authorize nor will lead to subsidization of generation decisions by different states.  Beneficiaries in one state are not subsidizing anyone in another state when they are allocated costs that are commensurate with the benefits that accrue to them, even if the transmission facility in question was built in whole or part as a result of the other state’s transmission needs driven by Public Policy Requirements.  If no benefits accrue, the cost allocation principles we adopt below would prohibit the allocation of costs to the non-beneficiaries.  If benefits do accrue, however, there are no less benefits because Public Policy Requirements played a role in the decision to construct the transmission facility.  We agree with ELCON that estimations of benefits require adequate support.  We note, however, that benefits are not “amorphous” simply because costs are to be allocated “in a manner that is roughly commensurate with estimated benefits.”434   The courts have acknowledged the natural limits that accompany estimations made in the cost-allocation process.435
434 The Commission discusses in detail the application of this cost allocation principle below. 

435 Illinois Commerce Commission, 576 F.3d 470 at 476-77 (“We do not suggest that the Commission has to calculate benefits to the last penny, or for that matter to the last million or ten million or perhaps hundred million dollars.”). See also MISO Transmission Owners, 373 F.3d 1361 at 1369 (“we have never required a ratemaking agency to allocate costs with exacting precision.”); Sithe, 285 F.3d 1 at 5.  
	No action

	546
	We disagree with Coalition for Fair Transmission Policy that the Proposed Rule can be read to imply that the Commission may require consideration of broad policy goals that are far afield from the Commission’s core mission.  This Final Rule requires that public utility transmission providers establish a process for identifying those transmission needs driven by Public Policy Requirements that are to be considered in the transmission planning process.436   In doing this, we are simply acknowledging that such Public Policy Requirements are facts that may have consequences in the form of increasing or decreasing the demand for additional transmission facilities.  We are not straying from our core mission when we acknowledge that these facts will affect matters that are central to that mission and accordingly require that they be considered in the transmission planning process, nor are we promoting any particular public policy by requiring a process to determine what, if any, transmission needs are driven by a Public Policy Requirement.437
436 Proposed Rule, FERC Stats. & Regs. ¶ 32,660 at P 4.  
437 See discussion supra section III.A.4.  
	No action

	547
	Directing a public utility transmission provider to adopt a specific cost allocation method or methods in advance does not infringe upon a utility’s right to propose rates under section 205 of the FPA.  It simply requires that rate filings meet certain standards.  ColumbiaGrid cites Atlantic City as supporting the contrary position.  In that case, the court held that the Commission could not require that the PJM Transmission Owners Agreement be modified to eliminate a provision that allowed a public utility transmission owner to make a unilateral filing to make changes in rate design or terms and conditions of jurisdictional services.  The court held that public utilities have an express right under section 205 to make such filings, and the Commission could not require them to relinquish it.438   Nothing in this Final Rule has the effect of disenfranchising any individual or entity of rights under section 205 to make filings.  The Commission regularly establishes standards for filings under section 205, and doing so does not negate any rights under that section.

438 Atlantic City, 295 F.3d 16, at 21 (D.C. Cir. 2002).  
	No action

	548
	In response to those commenters that argue that our cost allocation reforms will affect existing state jurisdiction over utility rates, it is not clear why cost allocations consistent with this Final Rule would affect state jurisdiction differently from existing cost allocations.  In any event, we find that such arguments are premature.  It is inappropriate for the Commission to decide such issues generically in a rulemaking, as such issues should be decided based on specific facts and circumstances, none of which are presented here.
	No action

	549
	In response to Transmission Access Policy Study Group, we note that the issue of joint rates is beyond the scope of this proceeding.  This Final Rule requires the development of cost allocation methods for regional and interregional transmission facilities in connection with its planning reforms.  As described in the cases that commenters cite in their responses to Transmission Access Policy Study Group, the issue of joint, non-pancaked rates involves matters that are considerably broader than our transmission planning-based cost allocation reforms.  The Commission will consider any calls for joint, non-pancaked rates on a case-by-case basis and in accordance with the principles established in these cases.
	No action

	558
	We require that a public utility transmission provider have in place a method, or set of methods, for allocating the costs of new transmission facilities selected in the regional transmission plan for purposes of cost allocation.  If the public utility transmission provider is an RTO or ISO, then the cost allocation method or methods must be set forth in the RTO or ISO OATT.  In a non-RTO/ISO transmission planning region, each public utility transmission provider located within the region must set forth in its OATT the same language regarding the cost allocation method or methods used in its transmission planning region.  In either instance, such cost allocation method or methods must be consistent with the regional cost allocation principles adopted below.
	No action

	559
	We conclude that these regional transmission cost allocation requirements are necessary to ensure that rates, terms and conditions of jurisdictional service are just and reasonable and not unduly discriminatory or preferential.  In the absence of clear cost allocation rules for regional transmission facilities, there is a greater potential that public utility transmission providers and nonincumbent transmission developers may be unable to develop transmission facilities that are determined by the region to meet their needs.  Conversely, greater certainty as to the cost allocation implications of a potential transmission project will enhance the ability of stakeholders in the regional transmission planning process to evaluate the merits of the transmission project.  Moreover, as we have established above, there is a fundamental link between cost allocation and planning, as it is through the planning process that benefits, which are central to cost allocation, can be assessed.
	No action

	560
	We do not specify here how the costs of an individual regional transmission facility should be allocated.  However, while each transmission planning region may develop a method or methods for different types of transmission projects, such method or methods should apply to all transmission facilities of the type in question.  Although we allow a different method or methods for different types of transmission facilities, as discussed below regarding regional Cost Allocation Principle 6, if public utility transmission providers choose to propose a different cost allocation method or methods for different types of transmission facilities, each method would have to be determined in advance for each type of facility.  
	No action

	561
	We disagree with California Commissions that our actions here are too aggressive and prescriptive and with Bonneville Power that adopting a mandatory cost allocation method will lead to extended disputes and greater uncertainty.  We have stressed throughout this proceeding that we intend to be flexible and are open to a variety of approaches to compliance.  By imposing the cost allocation requirements adopted here, the Commission seeks to enhance certainty for developers of potential transmission facilities by identifying, up front, the cost allocation implications of selecting a transmission facility in the regional transmission plan for purposes of cost allocation.  This does not undermine the ability of market participants to negotiate alternative cost sharing arrangements voluntarily and separately from the regional cost allocation method or methods.  Indeed, market participants may be in a better position to undertake such negotiations as a result of the public utility transmission providers in the region having evaluated a transmission project.  The results of that evaluation, including the identification of potential beneficiaries of the transmission project, could facilitate negotiations among potentially interested parties.
	No action

	562
	In response to Coalition for Fair Transmission Policy, we require the development of a cost allocation method or a set of methods in advance of particular transmission facilities being proposed so that developers have greater certainty about cost allocation and other stakeholders will understand the cost impacts of the transmission facilities proposed for cost allocation in transmission planning.  The appropriate place for this consideration is the regional transmission planning process because addressing these issues through the regional transmission planning process will increase the likelihood that transmission facilities selected in regional transmission plans for purposes of cost allocation are actually constructed, rather than later encountering cost allocation disputes that prevent their construction.    
	No action

	563
	With regard to comments regarding matters of cost recovery, we acknowledge that cost allocation and cost recovery are distinct.  This Final Rule sets forth the Commission’s requirements regarding the development of regional and interregional cost allocation methods and does not address matters of cost recovery.  We disagree with Arizona Public Service Company, however that incumbent utilities may be unreasonably burdened by the potential of cost allocation for transmission facilities developed by third party developers.  For any proponent of a transmission facility, whether an incumbent or a nonincumbent, to have the costs of a transmission facility allocated through the regional cost allocation method or methods, its transmission facility first must be selected in the regional transmission plan for purposes of cost allocation.  This in turn requires a determination that the transmission project is an efficient or cost-effective solution pursuant to the processes the transmission providers in the region have put in place, including consultation with stakeholders.  Therefore, the benefits of any such transmission project should have been clearly identified prior to the allocation of any related costs.  
	No action

	564
	With respect to cost allocation for a proposed transmission facility located entirely within one public utility transmission owner’s service territory, we find that a public utility transmission owner may not unilaterally apply the regional cost allocation method or methods developed pursuant to this Final Rule.  However, a proposed transmission facility located entirely within a public utility transmission owner’s service territory could be determined by public utility transmission providers in the region to provide benefits to others in the region and thus the cost of that transmission facility could be allocated according to that region’s regional cost allocation method or methods.      
	No action

	565
	In response to MISO Transmission Owners’ concerns regarding relitigation of existing Commission-approved transmission cost allocation methods, the Commission declines here to prejudge whether any such existing cost allocation methods comply with the requirements of this Final Rule.  To the extent MISO Transmission Owners believe that to be the case with their region, they may take such positions during the development of compliance proposals and during Commission review of compliance filings.  However, we reiterate here that our cost allocation reforms apply only to new transmission facilities that are selected in a regional transmission plan for purposes of cost allocation and, therefore, do not provide grounds for relitigation of cost allocation decisions for existing transmission facilities.
	No action 

	578
	We require a public utility transmission provider in a transmission planning region to have, together with the public utility transmission providers in its own transmission planning region and a neighboring transmission planning region, a common method or methods for allocating the costs of a new interregional transmission facility among the beneficiaries of that transmission facility in the two neighboring transmission planning regions in which the transmission facility is located.448    As we discuss further below, the cost allocation method or methods used by the pair of neighboring transmission regions can differ from the cost allocation method or methods used by each region to allocate the cost of a new interregional transmission facility within that region.  For example, region A and region B could have a cost allocation method for the allocation of the costs of an interregional transmission facility between regions A and B (the interregional cost allocation method) that could differ from the respective regional cost allocation method that either region A or region B uses to further allocate its share of the costs of an interregional transmission facility.  In an RTO or ISO region, the method must be filed in the OATT.  In a non-RTO/ISO transmission planning region, the common cost allocation method or methods must be filed in the OATT of each public utility transmission provider in the transmission planning region.  In either instance, such cost allocation method or methods must be consistent with the interregional cost allocation principles adopted below.

448 A group of three or more transmission planning regions within an interconnection —or all of the transmission planning regions within an interconnection—may agree on and file a common method or methods for allocating the costs of a new interregional transmission facility.  However, the Commission does not require such multiregional provisions among more than two neighboring transmission planning regions.
	No action

	579
	As with our regional cost allocation requirements above, we are requiring interregional cost allocation requirements to remove impediments to the development of transmission facilities that are identified as needed by the relevant regions.  We conclude that the absence of clear cost allocation rules for interregional transmission facilities can impede the development of such transmission facilities due to the uncertainty regarding the allocation of responsibility for associated costs.  This may, in turn, adversely affect rates for jurisdictional services, causing them to become unjust and unreasonable or unduly discriminatory or preferential.
	No action

	580
	As in the case of regional cost allocation, we do not require a single nationwide approach to interregional cost allocation but instead allow each pair of neighboring regions the flexibility to develop its own cost allocation method or methods consistent with the interregional cost allocation principles adopted in this Final Rule.  We also clarify that we do not require each transmission planning region to have the same interregional cost allocation method or methods with each of its neighbors.  Each pair of transmission planning regions may develop its own approach to interregional cost allocation that satisfies both transmission planning regions’ needs and concerns, as long as that approach satisfies the interregional cost allocation principles.  Our intention is to preserve the ability of each pair of transmission planning regions to plan for future development of interregional transmission projects that will be beneficial to both transmission planning regions.
	No action

	581
	We do not specify here how the costs for an individual interregional transmission facility should be allocated.  However, while transmission planning regions can develop a different cost allocation method or methods for different types of transmission projects, such a cost allocation method or methods should apply to all transmission facilities of the type in question.  Although we allow a different cost allocation method or methods for different types of transmission facilities, as discussed below regarding Interregional Cost Allocation Principle 6, if public utility transmission providers choose to propose a different cost allocation method or methods for different types of transmission facilities, each cost allocation method would have to be determined in advance for each type of transmission facility.  Also, we adopt the requirement that an interregional transmission facility must be in the relevant regional transmission plans to be eligible for interregional cost allocation pursuant to the interregional cost allocation method or methods.
	No action

	582
	Additionally, a central underpinning to our reforms in this Final Rule is the closer alignment of transmission planning and cost allocation.  As we discuss above in the section on interregional transmission coordination,449  an interregional transmission facility must be selected in both of the relevant regional transmission planning processes for purposes of cost allocation in order to be eligible for interregional cost allocation pursuant to a cost allocation method required under this Final Rule. This is designed, among other things, to allow for adequate stakeholder review of the interregional transmission facility before the relevant portion of the facility is in a regional transmission plan.450   This process could be undermined if a transmission facility that is located and reviewed only within one regional transmission planning process, could nevertheless have its costs allocated to potential beneficiaries in another region that may not have had an adequate opportunity to review the need for the transmission facility and make the resulting beneficiary determinations.  As we make clear in our discussion of Cost Allocation Principle 4,451  costs may be assigned on a voluntary basis under this Final Rule to a transmission planning region in which an interregional transmission facility is not located.  Given this option, regions are free to negotiate interregional transmission arrangements that allow for the allocation of costs to beneficiaries that are not located in the same transmission planning region as any given interregional transmission facility.  

449 See discussion supra section III.C. 

450 See discussion supra section III.C.  
451 See discussion infra section IV.E.5.  
	No action

	583
	With respect to existing interregional transmission coordination and cost allocation agreements, we do not opine here on whether such agreements satisfy the interregional transmission coordination requirements and cost allocation principles of this Final Rule.452   To the extent that a public utility transmission provider believes such an agreement satisfies these requirements in whole or in part, that public utility transmission provider should describe in its compliance filing how the relevant requirements are satisfied by reference to tariff sheets on file with the Commission.  

452 Public utility transmission providers may continue to enter into such agreements as a means of complying with this Final Rule, but any such agreements that are incorporated into the public utility transmission provider’s OATT by reference must be consistent with or superior to this Final Rule.  
	No action

	584
	We also clarify in response to commenters that the requirement to coordinate with neighboring regions applies to public utility transmission providers within a region as a group, not members within an RTO or ISO acting individually.  Therefore, within an RTO or ISO, the RTO or ISO would develop an interregional cost allocation method or methods with its neighbors on behalf of its public utility transmission owning members.  
	No action

	603
	The Commission requires each public utility transmission provider to show on compliance that its cost allocation method or methods for regional cost allocation and its cost allocation method or methods for interregional cost allocation are just and reasonable and not unduly discriminatory or preferential by demonstrating that each method satisfies the six cost allocation principles.  Commission determinations on each cost allocation principle are set out in the subsections below.  The six regional cost allocation principles apply to, and only to, a cost allocation method or methods for new regional transmission facilities selected in a regional transmission plan for purposes of cost allocation.  The six analogous interregional cost allocation principles apply to, and only to, a cost allocation method or methods for a new transmission facility that is located in two neighboring transmission planning regions and accounted for in the interregional transmission coordination procedure in an OATT.  These cost allocation principles do not apply to other new transmission facilities and therefore do not foreclose the opportunity for a developer or individual customer to voluntarily assume the costs of a new transmission facility, as discussed further below in the Participant Funding subsection.
	No action

	604
	We adopt the use of cost allocation principles because we do not want to prescribe a uniform method of cost allocation for new regional and interregional transmission facilities for every transmission planning region.  To the contrary, we recognize that regional differences may warrant distinctions in cost allocation methods among transmission planning regions.  Therefore, we retain regional flexibility and allow the public utility transmission providers in each transmission planning region, as well as pairs of transmission planning regions, to develop transmission cost allocation methods that best suit the needs of each transmission planning region or pair of transmission planning regions, so long as those approaches comply with the regional and interregional cost allocation principles of this Final Rule.  
	No action

	605
	The Commission recognizes that a variety of methods for cost allocation may satisfy a set of general principles.  For example, a postage stamp cost allocation method may be appropriate where all customers within a specified transmission planning region are found to benefit from the use or availability of a transmission facility or class or group of transmission facilities, especially if the distribution of benefits associated with a class or group of transmission facilities is likely to vary considerably over the long depreciation life of the transmission facilities amid changing power flows, fuel prices, population patterns, and local economic considerations.467   Similarly, other methods that would allocate costs to a narrower class of beneficiaries may be appropriate, provided that the methods reflect an evaluation of beneficiaries and is adequately defined and supported by the transmission planning region or pairs of transmission planning regions.  

467 We address comments below suggesting that the cost allocation principles be applied to require regional cost sharing for all transmission facilities at 345 kV or higher.  
	No action

	606
	In response to comments that request further detail from the Commission on what an appropriate cost allocation method would look like, we conclude that public utility transmission providers in each transmission planning region or pair of transmission planning regions must be allowed the opportunity to determine for themselves the cost allocation method or methods to adopt based on their own regional needs and characteristics, consistent with the six cost allocation principles.  With the exception of the limitation on participant funding explained below, we decline to prejudge any particular method or set of methods generically in this Final Rule.  
	No action

	607
	In the event of a failure to reach an agreement on a cost allocation method or methods, the Commission will use the record in the relevant compliance filing proceeding as a basis to develop a cost allocation method or methods that meets its proposed requirements.  Public utility transmission providers must document in their compliance filings the steps they have taken to reach consensus on a cost allocation method or set of methods to comply with this Final Rule, as thoroughly as practicable, and provide whatever information they view as necessary for the Commission to make a determination of the appropriate cost allocation method or methods.  Each public utility transmission provider must make an individual compliance filing that includes its own proposed method or set of methods of allocating costs and explains how it believes its method or methods satisfy the cost allocation principles and is appropriate for its transmission planning region or pair of transmission planning regions.  Groups of public utility transmission providers that agree on a proposed method or methods may make a coordinated filing or filings with their common views.  The public utility transmission providers in each transmission planning region or pair of transmission planning regions will have the burden of demonstrating that sufficient effort has been made to comply with the requirements of this Final Rule.  
	No action

	608
	Interested parties will be provided an opportunity to comment on these compliance filings, thereby creating a record on which the Commission could develop an appropriate cost allocation method or methods, or establish further procedures to do so.  We do not impose other specific filing requirements for what the record should contain.  As with any other proceeding before the Commission, should more information become necessary during the Commission’s review process, the Commission may request more information from the parties at that time.
	No action

	609
	The Commission will consider in response to compliance filings all issues raised by commenters, such as what constitutes an impasse, whether there should be deference to the majority, and whether granting additional time for the region to continue negotiations would be appropriate.  The procedural mechanisms used by the Commission in response to compliance filing(s) will depend on the nature of remaining disputes and what issues are still at stake that are preventing the public utility transmission providers in each transmission planning region or pair of transmission planning regions from reaching a consensus.  The Commission will not prejudge the outcome of the dispute by stating at this time whether there should be deference to the views of any particular segment of stakeholders, as suggested by Multiparty Commenters.
	No action

	610
	We decline to adopt a default regional or interregional cost allocation method in this Final Rule.  We decline to do so for reasons similar to the reasons we declined to impose a uniform cost allocation method for all transmission planning regions.  Many factors may make it appropriate for different transmission planning regions to have different cost allocation methods.  It thus would not be practical or reasonable for the Commission to establish such default methods.  We agree with APPA and others that having a known default method would cause those who favor it not to negotiate in good faith for an alternative cost allocation method.  For these same reasons, we will not establish an interim cost allocation method that applies between the time of the issuance of this Final Rule and the time when stakeholders reach a consensus.
	No action

	611
	The twelve regional and interregional proposed cost allocation principles are discussed below in pairs of six separate subsections.  Because the proposed cost allocation principles for regional transmission facilities are very similar to the proposed cost allocation principles for interregional transmission facilities, almost all commenters discussed them together as if they were a single principle.  Therefore, the Commission discusses the corresponding sets of cost allocation principles together and, except where otherwise indicated, the Commission determinations regarding each set of cost allocation principles apply to both the regional and interregional transmission facilities in a regional transmission plan for purposes of cost allocation.  The cost allocation principles in the Final Rule apply only to those new transmission facilities selected in a regional transmission plan for purposes of cost allocation and new transmission facilities subject to the cost allocation provision of the interregional coordination procedures in an OATT.
	No action

	646
	The Commission adopts the following Cost Allocation Principle 3 for both regional and interregional cost allocation:

Regional Cost Allocation Principle 3:  If a benefit to cost threshold is used to determine which transmission facilities have sufficient net benefits to be selected in a regional transmission plan for the purpose of cost allocation,492  it must not be so high that transmission facilities with significant positive net benefits are excluded from cost allocation.  A public utility transmission provider in a transmission planning region may choose to use such a threshold to account for uncertainty in the calculation of benefits and costs.  If adopted, such a threshold may not include a ratio of benefits to costs that exceeds 1.25 unless the transmission planning region or public utility transmission provider justifies and the Commission approves a higher ratio.

and

Interregional Cost Allocation Principle 3:  If a benefit-cost threshold ratio is used to determine whether an interregional transmission facility has sufficient net benefits to qualify for interregional cost allocation, this ratio must not be so large as to exclude a transmission facility with significant positive net benefits from cost allocation.493   The public utility transmission providers located in the neighboring transmission planning regions may choose to use such a threshold to account for uncertainty in the calculation of benefits and costs.  If adopted, such a threshold may not include a ratio of benefits to costs that exceeds 1.25 unless the pair of regions justifies and the Commission approves a higher ratio.    

492 To ensure consistency in the use of terms in this Final Rule, Cost Allocation Principle 3 as stated in the Proposed Rule has been changed to refer to facilities “selected” in a regional transmission plan, ability of a “public utility transmission provider in a transmission planning region” to use a benefit to cost threshold, and potential Commission approval of a “higher” ratio. 

493 The phrase “net benefits to qualify for interregional cost allocation” differs from the language in regional cost allocation Principle 3 because there is no plan at the interregional level for which projects would be selected. The word “large” was changed to “high” to be consistent with the language in regional cost allocation Principle 3.   
	No action

	647
	Cost Allocation Principle 3 does not require the use of a benefit to cost ratio threshold.  However, if a transmission planning region chooses to have such a threshold, the principle limits the threshold to one that is not so high as to block inclusion of many worthwhile transmission projects in the regional transmission plan.  Further, it allows public utility providers in a transmission planning region to use a lower ratio without a separate showing and to use a higher threshold if they justify it and the Commission approves a greater ratio.  
	No action

	648
	Allowing for a transparent benefit to cost ratio may help certain transmission planning regions to determine which transmission facilities have sufficient net benefits to be selected in the regional transmission plan for purposes of cost allocation.  For example, public utility transmission providers in a transmission planning region may want to use such a ratio to account for uncertainty in the calculation of benefits and costs.  However, by requiring that a benefit to cost ratio, if adopted, not exceed 1.25 to 1 unless the public utility transmission providers in a transmission planning region justify, and the Commission approves, a greater ratio, will ensure that the ratio is not so high that transmission facilities with significant positive net benefits that would otherwise be selected in the regional transmission plan for purposes of cost allocation are not excluded from the regional transmission plan for purposes of cost allocation despite a positive ratio.  The Commission therefore rejects requests to adopt a higher or lower threshold ratio, as advocated by some commenters.
	No action

	649
	In response to specific comments on this principle, the Commission agrees that a benefit to cost ratio should not be set so high as to preclude certain beneficial transmission projects from being constructed.  As such, the Commission finds (and several commenters agree) that a benefit to cost ratio of 1.25 to 1 to be a reasonable ratio that will not act as a barrier to the development and construction of valuable new transmission projects.  Furthermore, regarding comments requesting that the Commission decline to establish a benefit to cost threshold given the difficulty in quantifying benefits, we reiterate that the benefit to cost ratio threshold identified in this Final Rule applies only if the public utility transmission providers of a transmission planning region choose to use a benefit to cost ratio to determine which transmission facilities are selected in the regional transmission plan for purposes of cost allocation.  They may decide to have no benefit to cost ratio threshold greater than one at all.
	No action

	650
	Furthermore, in response to MISO Transmission Owners, if the issue of whether any benefit to cost ratio threshold for an interregional transmission facility may supersede the ratio for a transmission planning region’s regional transmission cost allocation should be presented to us on compliance, we will address it then based on the specific facts in that filing.
	No action

	657
	The Commission adopts the following Cost Allocation Principle 4 for both regional and interregional cost allocation:

Regional Cost Allocation Principle 4:  The allocation method for the cost of a transmission facility selected in a regional transmission plan497 must allocate costs solely within that transmission planning region unless another entity outside the region or another transmission planning region voluntarily agrees to assume a portion of those costs.   However, the transmission planning process in the original region must identify consequences for other transmission planning regions, such as upgrades that may be required in another region and, if the original region agrees to bear costs associated with such upgrades, then the original region’s cost allocation method or methods must include provisions for allocating the costs of the upgrades among the beneficiaries in the original region.498 

and

Interregional Cost Allocation Principle 4:  Costs allocated for an interregional transmission facility must be assigned only to transmission planning regions in which the transmission facility is located.  Costs cannot be assigned involuntarily under this rule to a transmission planning region in which that transmission facility is not located.499   However, interregional coordination must identify consequences for other transmission planning regions, such as upgrades that may be required in a third transmission planning region and, if the transmission providers in the regions in which the transmission facility is located agree to bear costs associated with such upgrades, then the interregional cost allocation method must include provisions for allocating the costs of such upgrades among the beneficiaries in the transmission planning regions in which the transmission facility is located.500
497 The phrase “an intraregional facility” was replaced with “a transmission facility selected in a regional transmission plan” to be consisted with P 63-65 n this Final Rule. 

498 At the end of the sentence, “entities” has been changed to “beneficiaries” to be precise. Slight wording changes have been made to the last sentence in this regional cost allocation Principle 4 and interregional cost allocation Principle 4 to clarify the point being made.  
	No action

	
	499 The first two sentences of interregional cost allocation Principle 4 differ from regional cost allocation Principle 4 because at the interregional level, there may be a scenario where a  transmission facility is located in one transmission planning region but provides benefits to another transmission planning region.  For example, if regions A and B plan an interregional transmission facility that they believe benefits region C, regions A and B cannot allocate costs of that facility to region C involuntarily.

500 “Transmission facility” was changed to “upgrade” in each instance in this sentence to make it consistent with the last sentence in regional cost allocation Principle 4.  The end of the last sentence is revised to be consistent with Regional Cost Allocation Principle 4. 
	

	658
	Regarding the allocation of the cost of a transmission facility that is located entirely within one transmission planning region and that is intended to export electric energy from that transmission planning region to another transmission planning region, the public utility transmission providers in the exporting transmission planning region may not have a regional cost allocation method or methods pursuant to this Final Rule that assigns some or all of the cost of that transmission facility to beneficiaries in another transmission planning region without reaching an agreement with those beneficiaries.  The public utility transmission providers in such transmission planning regions may, however, negotiate an agreement to share the transmission facility’s costs with the beneficiaries in another transmission planning region, as they always have been free to do.  Doing so is not inconsistent with Regional Cost Allocation Principle 4.  
	No action

	659
	Regarding the allocation of the cost of an interregional transmission facility that is located in two or more neighboring transmission planning regions and that is intended to export electric energy from one such transmission planning region to the other transmission planning region, this Final Rule requires that the public utility transmission providers in each pair of transmission planning regions have an interregional cost allocation method or methods for sharing the cost of such transmission facilities.  However, Interregional Cost Allocation Principle 4 does not permit the cost allocation method or methods for those two transmission planning regions to assign the cost of the transmission facility to beneficiaries in a third transmission planning region except where the beneficiaries in the third transmission planning region voluntarily reach an agreement with the two transmission planning regions in which the transmission line is located.  They also may satisfy the requirements of this Final Rule by having an interregional cost allocation method or methods for more than two transmission planning regions, although this Final Rule does not require them to do so.
	No action

	660
	We decline to adopt NextEra’s recommendation that we modify Principle 4 to allow cost allocation by the public utility transmission providers in one transmission planning region to beneficiaries in another transmission planning region.501   We acknowledge that this Final Rule’s approach may lead to some beneficiaries of transmission facilities escaping cost responsibility because they are not located in the same transmission planning region as the transmission facility.  Nonetheless, the Commission finds this approach to be appropriate.  For the reasons discussed herein, we are establishing a closer link between regional transmission planning and cost allocation, both of which involve the identification of beneficiaries.  In light of that closer link, we find that allowing one region to allocate costs unilaterally to entities in another region would impose too heavy a burden on stakeholders to actively monitor transmission planning processes in numerous other regions, from which they could be identified as beneficiaries and be subject to cost allocation.  Indeed, if the Commission expected such participation, the resulting regional transmission planning processes would amount to interconnectionwide transmission planning with corresponding cost allocation, albeit conducted in a highly inefficient manner.  The Commission is not requiring either interconnectionwide planning or interconnectionwide cost allocation.

501 See discussion supra section IV.D.
	No action

	661
	MISO’s and PJM’s comments raise a similar issue that our proposed reforms inappropriately limit interregional cost allocation to those beneficiaries that are physically located in the transmission planning region in which the transmission facility is located.  We find that this approach would raise the same concerns discussed immediately above.   
	No action

	662
	We recognize that MISO and PJM have an existing cross-border cost allocation method that permits them, in certain cases, to allocate to one RTO the cost of a transmission facility that is located entirely within the other RTO, even if the facility does not cross the border between their two regions.  Because MISO and PJM developed their cross-border allocation method in response to Commission directives related to MISO and PJM’s intertwined configuration, we find that MISO and PJM are not required by this Final Rule to revise their existing cross-border allocation method in response to Cost Allocation Principle 4.  If MISO and PJM believe their existing cross-border cost allocation method fulfills other principles discussed herein, they may explain that in the filings they make in compliance with this Final Rule.    
	No action

	663
	In response to Large Public Power Council, as we discuss below,502 a non-public utility transmission provider seeking to maintain a safe harbor tariff must ensure that the provisions of that tariff substantially conform, or are superior to, the pro forma OATT as it has been revised by this Final Rule.  However, it remains up to each non-public utility transmission provider whether it wants to maintain its safe harbor status by meeting the transmission planning and cost allocation requirements of this Final Rule.

502 See discussion infra section V.B.
	No action

	664
	We disagree with Coalition for Fair Transmission Policy’s argument that there is an ambiguity in our reforms that allows for costs to be allocated to a beneficiary when the beneficiary has not entered into a voluntary arrangement to pay those costs, while also providing in Cost Allocation Principle 4 that the costs of transmission facilities in a regional transmission plan cannot be allocated to an entity in another transmission planning region, absent a voluntary agreement.  
	No action

	668
	The Commission adopts the following Cost Allocation Principle 5 for both regional and interregional cost allocation:

Regional Cost Allocation Principle 5:  The cost allocation method and data requirements for determining benefits and identifying beneficiaries for a transmission facility must be transparent with adequate documentation to allow a stakeholder to determine how they were applied to a proposed transmission facility.   

and

Interregional Cost Allocation Principle 5:  The cost allocation method and data requirements for determining benefits and identifying beneficiaries for an interregional transmission facility must be transparent with adequate documentation to allow a stakeholder to determine how they were applied to a proposed interregional transmission facility.506  

506 “Interregional” has been added before “transmission facility” at the end of the sentence to be precise.
	No action

	669
	Requiring cost allocation methods and their corresponding data requirements for determining benefits and beneficiaries to be open and transparent ensures that such methods are just and reasonable and not unduly discriminatory or preferential.  Furthermore, greater stakeholder access to cost allocation information will help aid in the development and construction of new transmission, as stakeholders will be able to see clearly who is benefiting from, and subsequently who has to pay for, the transmission investment.  In addition, the Commission agrees that such access to information may avoid contentious litigation or prolonged debate among stakeholders.
	No action

	670
	As the Commission stated in the Proposed Rule, we recognize that identifying which types of benefits are relevant for cost allocation purposes, which beneficiaries are receiving those benefits, and the relative benefits that accrue to various beneficiaries can be difficult and controversial.  However, the Commission finds that a transparent transmission planning process is the appropriate forum to address these issues, and by addressing these issues, there will be a greater likelihood that regions can build the new transmission facilities selected in the regional transmission plan for purposes of cost allocation.
	No action

	671
	We acknowledge the concerns that the method or methods for determining benefits and beneficiaries must balance being pragmatic and implementable with being accurate and unbiased.  Cost Allocation Principle 5 requires that the method or methods be known and transparent.  As stakeholders participate in the development of such methods, their input should ensure that the method or methods ultimately agreed upon is balanced and does not favor any particular entity.  In developing this method or methods, public utility transmission providers and their stakeholders are also free to consider suggestions, such as those made by DC Energy, that only direct costs and benefits should be considered in economic studies.  We will not, however, opine on such suggestions at this time.  Rather, the Commission will review such matters once the cost allocation method or methods are filed on compliance.
	No action

	672
	In response to MISO Transmission Owners, the Commission declines at this time to rule on whether any current RTO and ISO processes provide enough transparency to satisfy Cost Allocation Principle 5.  Such determinations will be made upon the submittal of a compliance filing by any RTO or ISO.
	No action

	704
	We agree with Six Cities, New England States Committee on Electricity, and others that cost containment is important.  However, we decline to establish a corresponding cost allocation principle as recommended, primarily because cost containment concerns the level of costs, not how costs should be allocated among beneficiaries.  While we understand and agree that those receiving a cost allocation are appropriately concerned that the level of the cost being allocated should be controlled accordingly, we do not believe that a new principle or corollary requirement in this Final Rule is the appropriate mechanism to promote cost containment.    
	No action

	705
	We have considered all the other additional principles proposed by commenters but decline to adopt them.  We do not believe that any additional principles are necessary at this time.  Moreover, we believe that many of the suggestions of commenters, if required by this Final Rule, would limit the flexibility we provide in this Final Rule for public utility transmission providers to propose the appropriate cost allocation method or methods for their transmission planning region or pair of transmission planning regions.  If a commenter believes that one or more of its suggestions is consistent with the six principles we adopt herein, that commenter is free to work within a regional stakeholder process to see if its concerns could be addressed.  We will permit each transmission planning region or pair of transmission planning regions to propose cost allocation methods that satisfy additional requirements that they deem necessary to meet the specific needs of that transmission planning region or transmission planning regions provided they are consistent with the cost allocation principles of this Final Rule.  Any such requirements should be submitted as part of the cost allocation method or methods on compliance, along with an explanation of how they comply with the requirements of this Final Rule.
	No action

	713
	We are not persuaded to adopt a rebuttable presumption that the costs of extra-high voltage facilities, such as 345 kV and above, should be allocated widely across a transmission planning region.  Such a presumption would be akin to a default cost allocation method which, as discussed above,526  we do not adopt.  For the same reason, we do not agree that a pro forma cost allocation method is appropriate.

526 See discussion supra section IV.E.1.
	No action 

	714
	The Commission recognizes and intends that several approaches to cost allocation may satisfy the principles adopted in this Final Rule.  If it were otherwise, the offer of regional flexibility would be an empty offer.  Therefore, we do not impose a single cost allocation method for any transmission planning region.  If public utility transmission providers and their stakeholders in a transmission planning region reach a consensus that the costs of extra-high voltage facilities, such as 345 kV and above, should be allocated widely and that this would result in a distribution of costs that is at least roughly commensurate with the benefits received, and support this conclusion with evidence, they may submit the method to the Commission on compliance.
	No action

	723
	The Commission finds that participant funding is permitted, but not as a regional or interregional cost allocation method.  If proposed as a regional or interregional cost allocation method, participant funding will not comply with the regional or interregional cost allocation principles adopted above.  The Commission is concerned that reliance on participant funding as a regional or interregional cost allocation method increases the incentive of any individual beneficiary to defer investment in the hopes that other beneficiaries will value a transmission project enough to fund its development.  Because of this, it is likely that some transmission facilities identified as needed in the regional transmission planning process would not be constructed in a timely manner, adversely affecting ratepayers.  On the other hand, we agree that if the costs of a transmission facility were to be allocated to non-beneficiaries of that transmission facility, then those non-beneficiaries are likely to oppose selection of the transmission facility in a regional transmission plan for purposes of cost allocation or to otherwise impose obstacles that delay or prevent the transmission facility’s construction.  For this reason, we adopt the cost allocation principles above that seek, among other things, to ensure that any regional cost allocation method or methods developed in compliance with this Final Rule allocates costs roughly commensurate with benefits.  
	No action

	724
	We therefore disagree with commenters who challenge this Final Rule’s limitation on the use of participant funding on the grounds that it is inconsistent with the cost causation principle.  Through the cost allocation principles adopted above, we require in all cases that regional and interregional cost allocation methods result in the allocation of costs for new transmission facilities in a manner that is roughly commensurate with the benefits received by those who will pay those costs.  In proposing any cost allocation method or methods on compliance, there must be a demonstrated link between the costs imposed through a cost allocation method and the benefits received by beneficiaries that must pay those costs.  However, these principles do not in any way foreclose the opportunity for a transmission developer, a group of transmission developers, or one or more individual transmission customers to voluntarily assume the costs of a new transmission facility.  Indeed, the evaluation of the potential benefits and beneficiaries of a proposed transmission facility may facilitate negotiations among such entities, potentially leading to greater use of participant funding for transmission projects not selected in the regional transmission plan for purposes of cost allocation.
	No action

	725
	Thus, we will not permit participant funding to be the cost allocation method for regional or interregional projects that are selected in a regional transmission plan for purposes of cost allocation.  However, we are not finding that participant funding leads to improper results in all cases.  For example, a transmission developer may propose a project to be selected in the regional transmission plan for purposes of regional cost allocation but fail to satisfy the transmission planning region’s criteria for a transmission project selected in the regional transmission plan for purposes of cost allocation.  Under such circumstances, the developer could either withdraw its transmission project or proceed to “participant fund” the transmission project on its own or jointly with others.  In addition, it is possible that the developer of a facility selected in the regional transmission plan for purposes of cost allocation might decline to pursue regional cost allocation and, instead, rely on participant funding.    
	No action

	726
	Ad Hoc Coalition of Southeastern Utilities and Arizona Corporation Commission have not shown why participant funding is uniquely the cost allocation method that most closely follows “but for” cost causation principles.  In fact, established precedent argues against this claim.  Cost causation principles specify that, “[t]o the extent that a utility benefits from the costs of new facilities, it may be said to have ‘caused’ a part of those costs to be incurred [because] without the expectation of its contributions, the facilities might not have been built, or might have been delayed.”538   This statement embodies “but for” reasoning, and since participant funding does not in all cases capture all beneficiaries of new facilities, it cannot be said to be the cost allocation method that mostly follows “but for” cost causation principles.539   Northern Tier Transmission Group argues that participant funding has a higher probability of causing the construction of new transmission facilities because it relies on willing parties and does not involve parties who are unwilling to bear costs and who will engage in litigation to oppose transmission project development.  Yet nothing in this Final Rule precludes the use of participant funding for those transmission projects with the support of individual market participants.  We find that Northern Tier Transmission Group’s argument that other cost allocation methods will impair construction to be speculative and see no reason to conclude that other methods in fact will have this result.

538 Illinois Commerce Commission, 576 F.3d 470 at 476.

539 We discuss Ad Hoc Coalition of Southeastern Utilities’ claim regarding the consistency of participant funding with judicial precedent on cost allocation methods below in section IV.F.2.
	No action

	727
	In response to Transmission Agency of Northern California, Avista, and Puget Sound, we note that a limitation on participant funding is far from a mandate for broad cost socialization.  There is nothing in our cost allocation reforms that requires broad socialization or supports improper cost shifting in violation of cost causation principles.  As discussed fully above, our cost allocation principles require that costs be allocated roughly commensurate with the benefits received by those that pay those costs.  
	No action

	728
	In any event, nothing in this Final Rule applies to existing transmission facilities with existing cost allocations or to transmission projects currently under development.540
540 See also discussion supra section III.A.3.
	No action

	729
	In response to Entergy’s request, we clarify that our cost allocation reforms in this Final Rule are not intended to modify existing pro forma OATT transmission service mechanisms for individual transmission service requests or requests for interconnection service.  
	No action

	733
	We find that the method or methods for interregional cost allocation used by two transmission planning regions may be different from the method or methods used by either of them for regional cost allocation.  Also, the method or methods for allocating a region’s share of the cost of an interregional transmission facility may differ from the method or methods for allocating the cost of a regional facility within that region.  
	No action

	734
	Although the public utility transmission providers in a transmission planning region may choose to allocate their share of the costs of an interregional transmission facility using their regional cost allocation method or methods, we see no reason to require them to do so.  Indeed, for a transmission planning region that shares the cost of regional transmission facilities broadly, it may be inappropriate to apply broad cost sharing for an interregional transmission facility that is found to benefit only part of that transmission planning region.  In addition, an interregional transmission facility may be of such greater scale than most regional transmission facilities that it may result in different types of benefits and beneficiaries than for a regional transmission facility.
	No action

	735
	In response to Georgia Transmission Corporation, we clarify that we do not require the public utility transmission providers in a transmission planning region to accept the regional transmission planning method or methods of another transmission planning region with which it participates regarding interregional transmission coordination.  Each transmission planning region would determine for itself how to allocate the costs of a new interregional transmission facility consistent with this Final Rule.
	No action

	745
	The Commission appreciates interested commenters’ views, suggestions and requests for additional Commission guidance regarding the development of an acceptable cost allocation method or methods to comply with the identified cost allocation principles for new regional and interregional transmission facilities.  We believe, however, that the principles adopted in this Final Rule provide sufficient general guidance for public utility transmission providers.  The principles establish threshold criteria for a cost allocation method or methods to facilitate the development of a just and reasonable and not unduly discriminatory or preferential cost allocation method or methods.  Additionally, the principles afford public utility transmission providers in individual transmission planning regions the flexibility necessary to accommodate unique regional characteristics.  The Commission is concerned that providing the additional guidance or limitations requested by commenters would unduly restrict this flexibility.  As we explained above, the Commission recognizes the need for regions to retain some level of flexibility to account for specific regional characteristics, resource types, or policy mandates.  
	No action

	746
	We emphasize, however, that any variations between regions must be consistent with the six cost allocation principles.  For example, East Texas Cooperatives suggest periodic reevaluation of cost allocation methods to respond to system changes.  We do not view such a proposal as inconsistent with the cost allocation principles adopted above and, as such, it could be presented and evaluated at the regional level and, if agreed upon, proposed to be implemented by that transmission planning region.  However, the Commission declines to prescribe such a policy for all transmission planning regions nationwide.
	No action

	747
	With respect to comments regarding how to allocate costs for public policy driven transmission projects, as discussed above,547 we are not requiring public utility transmission providers to use the same cost allocation method for public policy and other types of transmission facilities.  Instead, as discussed for Cost Allocation Principle 6, we permit different regional and interregional cost allocation methods for different types of transmission projects.  Thus, whether each region or pair of transmission planning regions has a separate cost allocation method for public policy driven transmission projects depends on the consensus within that transmission planning region or those transmission planning regions, and we will not prescribe a uniform method for such transmission projects.

547 See discussion supra section III.E.7.
	No action

	748
	In response to Illinois Commerce Commission, the Commission declines to find in advance that a “postage stamp” cost allocation may not be an acceptable cost allocation method.  If public utility transmission providers in a region, in consultation with their stakeholders, agree to such a method, and it is demonstrated to be consistent with the cost allocation principles and is supported with an appropriate assessment of benefits, then such an allocation may be submitted to the Commission on compliance, and the Commission will determine then whether the method meets its requirements.
	No action

	749
	We also clarify that, by establishing the six principles for regional and interregional cost allocation, the Commission is not attempting to supersede the cost causation principle.  Rather, these six principles serve as guidelines for public utility transmission providers to use to create cost allocation methods that are consistent with the cost causation principle.
	No action

	750
	With regard to the concerns of Ohio Consumers’ Counsel, West Virginia Consumer Advocate Division, and ISO New England about dispute resolution, the Commission believes that the dispute resolution processes in place under Order No. 890, enhanced as may be necessary to comply with our transmission planning reforms, will be adequate to address in the first instance, any disagreements that may arise regarding the allocation of transmission costs.  The Commission reviewed and approved all of the dispute resolution procedures currently in place during our review of the compliance filings in response to Order No. 890, requiring enhancements in a number of cases.548   We will review any changes to those dispute resolution procedures in response to compliance filings submitted in response to this Final Rule.

548 See, e.g., Idaho Power Co., 128 FERC ¶ 61,064 at P 30-40; Duke Energy Carolinas, LLC, 127 FERC ¶ 61,281, at P 38-41 (2009); New York Indep. Sys. Operator, Inc., 125 FERC ¶ 61,068, at P 61-64 (2008).
	No action

	760
	The Commission agrees with the California ISO and other commenters that issues related to the generator interconnection process and to interconnection cost recovery are outside the scope of this rulemaking.  Order No. 2003 sets forth the procedures for the interconnection of a large generating transmission facility to the bulk power system.  This Final Rule does not set forth any new requirements with respect to such procedures for interconnecting large, small, or wind or other generation facilities.  Therefore, this Final Rule is not the proper proceeding for commenters to raise issues about the interconnection agreements and procedures under Order Nos. 2003,553  2006554  or 661555.   However, in not addressing these issues here, we are not minimizing the importance of evaluating the impact of generation interconnection requests during transmission planning, nor limiting the ability of public utility transmission providers to use requests for generator interconnections in developing assumptions to be used in the transmission planning process.

553 Order No. 2003, 68 FR 49846, FERC Stats. & Regs. ¶ 31,146, order on reh’g, Order No. 2003-A, 69 FR 15932, FERC Stats. & Regs. ¶ 31,160, order on reh’g, Order No. 2003-B, 70 FR 265, FERC Stats. & Regs. ¶ 31,171, order on reh’g, Order No. 2003-C, 70 FR 37661, FERC Stats. & Regs. ¶ 31,190 , aff'd sub nom. Nat’l Ass’n of Regulatory Util. Comm’rs v. FERC, 475 F.3d 1277 (D.C. Cir. 2007), cert. denied, 552 U.S. 1230 (2008).
554 Order No. 2006, 70 FR 34189, FERC Stats. & Regs. ¶ 31,180, order on reh’g, Order No. 2006-A, 70 FR 71760, FERC Stats. & Regs. ¶ 31,196, order granting clarification, Order No. 2006-B, 71 FR 42587, FERC Stats. & Regs. ¶ 31,221.

555 Order No. 661, 70 FR 34993 (Jun. 16, 2005), FERC Stats. & Regs. ¶ 31,186, order on reh’g, Order No. 661-A, FERC Stats. & Regs. ¶ 31,198.
	No action

	771
	We acknowledge commenters concerns regarding the Commission’s policy on transmission rate incentives under Order No. 679.  However, we decline to revisit or modify our policy under Order No. 679 in this Final Rule, as it is beyond the scope of this proceeding.559
559 The Commission issued a Notice of Inquiry on May 19, 2011 regarding its policy on transmission incentives under Order No. 679.  See Promoting Transmission Investment Through Pricing Reform, Notice of Inquiry, 135 FERC ¶ 61,146 (2011).
	No action

	779
	As we make clear above in the section on Regional Transmission Planning, we are maintaining the approach taken in Order No. 890 and will require that generation, demand resources, and transmission be treated comparably in the regional transmission planning process.562   However, while the consideration of non-transmission alternatives to transmission facilities may affect whether certain transmission facilities are in a regional transmission plan, we conclude that the issue of cost recovery for non-transmission alternatives is beyond the scope of the transmission cost allocation reforms we are adopting here, which are limited to allocating the costs of new transmission facilities.563
562 See discussion supra Section III.A.

563 As we stated in the Proposed Rule, the Commission has recognized that, in appropriate circumstances, alternative technologies may be eligible for treatment as transmission for ratemaking purposes.  See Proposed Rule, FERC Stats. & Regs. ¶ 32,660 at n.58 (citing Western Grid Development, LLC, 130 FERC ¶ 61,056 (2010)).
	No action

	792
	Given the various comments requesting a longer compliance period, we extend the compliance filing requirements set forth in the Proposed Rule.  Accordingly, we find that, with the exception of the requirements with respect to interregional transmission coordination procedures and an interregional cost allocation method or methods, each public utility transmission provider must submit a compliance filing within twelve months of the effective date of this Final Rule revising its OATT or other document(s) subject to the Commission’s jurisdiction as necessary to demonstrate that it meets the requirements set forth in this Final Rule.572   The Commission also requires each public utility transmission provider to submit a compliance filing within eighteen months of the effective date of this Final Rule revising its OATT or other document(s) subject to the Commission’s jurisdiction as necessary to demonstrate that it meets the requirements set forth herein with respect to interregional transmission coordination procedures and an interregional cost allocation method or methods.  As explained below, we expect that the twelve month and eighteen month deadlines provide sufficient time for each public utility transmission provider to meet the requirements of this Final Rule.
572 See Appendix C for the pro forma Attachment K consistent with this Final Rule.  
	No action

	793
	For those suggesting that current transmission planning and cost allocation initiatives should be allowed more time to develop, we find that the need to provide rates, terms and conditions of jurisdictional service that are just and reasonable and not unduly discriminatory or preferential, and the need to build new transmission facilities that more efficiently or cost-effectively support the reliable development and operation of wholesale electricity markets, requires that the reforms adopted in this Final Rule are implemented in a timely fashion.573   The Commission concludes that the time periods provided for adoption of these reforms—twelve months for regional transmission planning and cost allocation reforms and eighteen months for interregional reforms—are reasonable and achievable.  These extended time periods provide additional time for public utility transmission providers to work with their stakeholders to develop transmission planning and cost allocation processes that conform with the requirements adopted herein.  

573 This finding is supported by our discussion above in section II. 
	No action

	794
	We find that the compliance time periods established in this Final Rule strike an appropriate balance between implementing needed reforms to transmission planning and cost allocation processes in a timely fashion and providing time for those involved in these processes to work with stakeholders to develop transmission planning and cost allocation processes that conform with the requirements adopted herein.  Moreover, we believe these compliance filing deadlines are compatible with the interests of those that intend to develop transmission planning processes that take into account the lessons learned through the ARRA-funded transmission planning initiatives, discussed above in section I.C and III.C.I, under which the participants of each interconnection are currently collaborating on transmission planning to produce an initial long-term plan in mid-2012 and a final plan in 2013.  For this same reason, we are not persuaded by those commenters that recommend that the Commission require periodic status reports in lieu of compliance filings.  
	No action

	795
	In response to commenters’ requests, we clarify that an RTO or ISO and its public utility transmission provider members may make a compliance filing that demonstrates that some or all of its existing RTO and ISO transmission planning processes are already in compliance with this Final Rule, and we will consider this demonstration and any contrary views on compliance.  We require every public utility transmission provider, including an RTO or ISO transmission provider, to file its existing or proposed OATT provisions with an explanation of how these provisions meet the requirements of this Final Rule.  While many of the existing transmission planning and cost allocation processes and methods may be similar to what this Final Rule requires, others may differ because this Final Rule’s requirements expand on the Order No. 890 requirements.  Whether an existing process was approved previously by the Commission is not dispositive of whether that process complies with this Final Rule.
	No action

	796
	We recognize that it is possible that some existing RTO and ISO transmission planning and cost allocation processes may already satisfy the Commission’s proposal in whole or in part.  However, we decline to rule generically, in the absence of a record based on a comparison of existing practices with the provisions of this Final Rule, on the degree to which a particular RTO or ISO may already be in compliance.  
	No action

	797
	Furthermore, public utility transmission owners that are part of Commission-jurisdictional RTOs and ISOs may demonstrate compliance through that RTO’s or ISO’s compliance filing and are not required to make a separate compliance filing.  This includes, in response to SPP, compliance with the interregional transmission coordination requirements to the extent an RTO or ISO has negotiated the necessary arrangements on behalf of its members.  In response to Omaha Public Power District, we encourage both RTO and ISO members and those not in an RTO or ISO to work together regarding regional transmission planning.  We neither prohibit non-RTO/ISO members that are geographically adjacent to and/or contiguous with an RTO/ISO from participating in the RTO/ISO’s regional transmission planning process nor do we require an RTO/ISO to admit nonmembers to its regional transmission planning process.  The decision on whether to combine their transmission planning efforts in this way to comply with the regional transmission planning and regional cost allocation requirements and the interregional transmission coordination requirements and interregional cost allocation requirements of this Final Rule is a decision that is best left to the individual entities as well as to the two regions in question.  In addition, the OATT for the RTO or the ISO of which a public utility transmission provider is a part should include commonly agreed-to language describing that RTO/ISO’s interregional transmission coordination with each neighboring transmission planning region.  
	No action

	798
	In addition, in non-RTO/ISO regions, if public utility transmission providers in those regions decide to make combined compliance filings, they are free to do so.  However, each public utility transmission providers’ OATT must include the reforms required in this Final Rule.
	No action

	815
	To maintain a safe harbor tariff, a non-public utility transmission provider must ensure that the provisions of that tariff substantially conform, or are superior, to the pro forma OATT as it has been revised by this Final Rule.  As noted in the Proposed Rule, we are encouraged, based on the efforts that followed Order No. 890, that both public utility and non-public utility transmission providers collaborate in a number of regional transmission planning processes.  We therefore do not believe it is necessary at this time to invoke our authority under FPA section 211A, which gives us authority to require non-public utility transmission providers to provide transmission services on a comparable and not unduly discriminatory or preferential basis.  However, if the Commission finds on the appropriate record that non-public utility transmission providers are not participating in the transmission planning and transmission cost allocation process required by this Final Rule, the Commission may exercise its authority under FPA section 211A on a case-by-case basis.
	No action

	816
	Given our decision above, we decline to adopt SPP’s suggestion that the Commission require non-public utility transmission providers that have safe harbor tariffs on file to modify those tariffs specifically to address the transmission planning and cost allocation processes required by this Final Rule.  Rather, it remains up to each non-public utility transmission provider whether it wants to maintain its safe harbor status by meeting the transmission planning and cost allocation requirements of this Final Rule.577   We also note in response to National Rural Electric Coops and others that the Commission is not proposing any changes to the reciprocity provision of the pro forma OATT or any other document.  The Commission is not modifying the scope of the reciprocity provision.  

577 For this same reason, we find that it is not necessary to address Anbaric and PowerBridge’s suggestion that this Final Rule should apply to all transmission providers, including those subject to the Commission’s reciprocity provisions and enforced as necessary. However, we reiterate our determination in section IV.E.2. that an entity participating in the regional transmission planning process can be identified as the beneficiary of a regional transmission facility and allocated associated costs, irrespective of its status as a public utility under the FPA.
	No action

	817
	We disagree with Colorado Independent Energy Association that the Commission should impose any requirements on non-public utility transmission providers for the purpose of avoiding recourse to section 211A, as we do not see any necessity, at this time, to invoke our authority under that section.  In addition, we disagree with MidAmerican, NextEra, and SPP that we should establish requirements regarding participation by non-public utility transmission providers in regional and interregional transmission planning and cost allocation processes beyond those required by reciprocity.  We likewise disagree with Western Grid Group that we need to clarify for non-public utility transmission providers the importance of their participation in the processes established by this Final Rule.
	No action

	818
	The Commission recognizes that many of the existing regional transmission planning processes are comprised of both public and non-public utility transmission providers.  In the Proposed Rule, the Commission described the significance of its proposal for non-public utility transmission providers in terms of the principle of reciprocity.578   None of the commenters has provided a persuasive reason for departing from the position taken in the Proposed Rule.  Thus, as noted above, and consistent with the approach taken in Order No. 890, the Commission expects all public utility and non-public utility transmission providers to participate in the transmission planning and cost allocation processes set forth in this Final Rule.  The success of the reforms implemented here will be enhanced if all transmission owners participate.  Further, we believe that non-public utility transmission providers will benefit greatly from the improved transmission planning and cost allocation processes required for public utility transmission providers because a well-planned grid is more reliable and provides more available, less congested paths for the transmission of electric power in interstate commerce.  Those that take advantage of open access, including improved transmission planning and cost allocation, should be expected to follow the same requirements as public utility transmission providers.  

578 Proposed Rule, FERC Stats. & Regs. ¶ 32,660 at P 43.
	No action

	819
	In response to G&T Cooperatives and others, we note that the Commission is not acting here under the FPA to require non-public utility transmission providers to participate in regional transmission planning processes or to agree to a method or methods for allocating the costs of their transmission facilities.  Under the reciprocity provision, if a public utility transmission provider seeks transmission service from a non-public utility transmission provider to which it provides open access transmission service, the non-public utility transmission provider that owns, controls or operates transmission facilities must provide comparable transmission service that it is capable of providing on its own system.579   A non-public utility transmission provider that elects to receive such service, therefore, must do so on terms that satisfy the reciprocity condition.  We disagree that we are using the principle of reciprocity to expand our jurisdiction over non-public utility transmission providers.  Non-public utility transmission providers are free to decide whether they will seek transmission service that is subject to the Commission’s jurisdiction, and we do not exercise jurisdiction over them when we determine the terms under which public utility transmission providers must provide that transmission service.

579 Order No. 890, FERC Stats. & Regs. ¶ 31,241 at P 163.
	No action

	820
	While a number of commenters argue that this Final Rule’s reforms could conflict with their statutory obligations, no specific conflict has been presented for us to act on in this Final Rule.  Concerns about possible conflicts should be raised in transmission cost allocation discussions and any subsequent Commission proceedings on proposed transmission cost allocation methods.   
	No action

	821
	We disagree with National Rural Electric Coops that our discussion of FPA section 211A in the Proposed Rule is unclear or ambiguous.  However, in response to National Rural Electric Coops we note that our intent is to invoke section 211A only on a case-by-case basis.  We see no reason to reconsider our position on section 211A as Sacramento Municipal Utility District requests, nor a need to address additional arguments concerning the scope of our authority under section 211A given that we are not acting under section 211A in issuing this Final Rule.  Likewise, in response to Georgia Transmission Cooperative, we do not need to provide evidence in this proceeding to support the application of FPA section 211A because we are not applying it here.
	No action

	822
	With regard to Transmission Agency of Northern California’s suggestion that an explicit requirement that non-public utility transmission providers comply with the Proposed Rule is unnecessary because they are already complying, we note that this Final Rule does not include any such explicit requirement and instead only notes an expectation that non-public utility transmission providers will participate voluntarily.
	No action
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