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RECOMMENDATION AS REVISED AND APPROVED BY THE NAESB
WGQ EXECUTIVE COMMITTEE ON MAY 15, 2008
Requester:
McGuireWoods LLP

Request No.:
C70003

1.  RECOMMENDED ACTION:
EFFECT OF EC VOTE TO ACCEPT RECOMMENDED ACTION:

      Accept as requested


      Change to Existing Practice

      Accept as modified below


      Status Quo

      Decline

2.  TYPE OF MAINTENANCE

Per Request:




Per Recommendation:
      Initiation




      Initiation 

      Modification




      Modification

  X  Interpretation



  X  Interpretation

      Withdrawal




      Withdrawal

      Principle (x.1.z)



      Principle (x.1.z)

      Definition (x.2.z)



      Definition (x.2.z)

      Business Practice Standard (x.3.z)

      Business Practice Standard (x.3.z)

      Document (x.4.z)



      Document (x.4.z)

      Data Element (x.4.z)


      Data Element (x.4.z)

      Code Value (x.4.z)



      Code Value (x.4.z)

      X12 Implementation Guide


      X12 Implementation Guide

      Business Process Documentation

      Business Process Documentation

3.  RECOMMENDATION

SUMMARY:


· Add proposed NAESB WGQ Standard 7.3.x2 as an interpretation of NAESB WGQ Standard 6.3.1 – Base Contract for Sale and Purchase of Natural Gas – Dated April 19, 2002.
INTERPRETATIONS LANGUAGE:

7.3.x2
In the NAESB Base Contract for Sales and Purchase of Natural Gas , NAESB WGQ Standard No. 6.3.1, dated April 19, 2002 (“NAESB Base Contract”), are  physical deliveries of natural gas made there under intended by NAESB to be subject to avoidance and potential unwinding pursuant to the fraudulent transfer provisions of Title 11 of the United States Code (the “Bankruptcy Code”), or did NAESB intend transactions under the NAESB Base Contract to constitute a “forward contract,” a “commodity forward agreement,” and a “swap agreement” (as those terms are used in the Bankruptcy Code), thus exempting transfers under the NAESB Base Contract from avoidance and unwinding under the Bankruptcy Code.
Interpretation:
NAESB’s Base Contract for Sale and Purchase of Natural Gas, NAESB WGQ Standard No. 6.3.1, dated April 19, 2002 (the “NAESB Base Contract”) includes Section 10.5 that reads:

10.5 The parties agree that the transactions hereunder constitute a "forward contract" within the meaning of the United States Bankruptcy Code and that Buyer and Seller are each "forward contract merchants" within the meaning of the United States Bankruptcy Code.

NAESB’s intent for inclusion of this language in the NAESB Base Contract was to assure that a transaction entered into pursuant to the NAESB Base Contract would constitute a “forward contract” under the Bankruptcy Code and that such transactions would be protected from post hoc judicial scrutiny to the greatest extent permitted under the Bankruptcy Code until such time that Section 10.5 is either revised or removed.  This provision clearly entitled transfers under a NAESB Base Contract to various protections under the pre-2005 Bankruptcy Code, including exemption from avoidance as fraudulent transfers.  See, e.g., 11 U.S.C. § 546(e).  
NAESB's intent continues to be that all physically settled commodity forwards transacted under NAESB Base Contracts receive the same benefits and protections provided by the Bankruptcy Code to financially or cash-settled forwards.  The Bankruptcy Code also exempts “swap agreements” from avoidance as fraudulent transfers (11 U.S.C. § 546(g)).  The Bankruptcy Code was amended in 2005, since the promulgation of the NAESB Base Contract, to expand the definition of “swap agreement” to include a “forward agreement”.  Thus, treatment of a transaction under the NAESB Base Contract as a “commodity forward agreement” within the Bankruptcy Code’s definition of the term “swap agreement” is consistent with NAESB's original intent in including Section 10.5 in the NAESB Base Contract
4.  SUPPORTING DOCUMENTATION
a.  Description of Request:

In the NAESB Base Contract for Sales and Purchase of Natural Gas , NAESB WGQ Standard No. 6.3.1, dated April 19, 2002 (“NAESB Base Contract”), are  physical deliveries of natural gas made there under intended by NAESB to be subject to avoidance and potential unwinding pursuant to the fraudulent transfer provisions of Title 11 of the United States Code (the “Bankruptcy Code”), or did NAESB intend transactions under the NAESB Base Contract to constitute a “forward contract,” a “commodity forward agreement,” and a “swap agreement” (as those terms are used in the Bankruptcy Code), thus exempting transfers under the NAESB Base Contract from avoidance and unwinding under the Bankruptcy Code.

b.  Description of Recommendation:

Interpretations Subcommittee
See the meeting minutes for the following WGQ Interpretations Subcommittee:

· January 18, 2008
· January 28, 2008

Motion:
January 28, 2008

Adopt the revised interpretation noted in the above link. 

(http://www.naesb.org/pdf3/wgq_interpretations012808a2.doc)

	Interpretations Subcommittee Members and Voting Record


	Segment
	Member
	Organization
	Attendance
	Vote 

	Pipelines
	Paul Love
	NGPL
	Phone
	S

	
	Mark Gracey
	Tennessee Gas Pipeline Company
	Phone
	S

	LDCs
	Mike Novak
	National Fuel Gas Distribution
	Phone
	S

	Producers
	Richard Smith
	ExxonMobil
	Absent
	

	Services
	Keith Sappenfield
	EnCana
	In Person
	S

	End Users
	Tina Burnett
	The Boeing Company
	Absent
	

	
	Valerie Crockett
	TVA
	Phone
	S


Motion Passes
� Voting Record Legend:  S = Support; O = Oppose; A = Abstain; B = Notational Ballot
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