Compilation of Comments Received on Recommendation R05014

Section I:

The following table includes comments submitted to identify corrections that should be made to typographical or clerical errors in the recommendation.  It is the recommendation that the following minor corrections to the recommendation be adopted by the WGQ Executive Committee:

	Organization
	Section
	Comment
	Recommended Response


	BP Energy Company
	Cover Page
	10.2 on the Cover Sheet has "Additional Specified Transaction" as a capitalized term. The term is not defined within the document. Given that, we believe the word "Additional" should be deleted, leaving only "Specified Transaction".
	Delete the word “Additional” before the words “Specified Transactions” under the heading “Transactional Cross Default” on the Cover Page.

	Florida Power & Light Company
	Cover Page
	Format comment...In Section 10.3.1 Early Termination Damages Apply precedes the Do Not Apply consistently with the order on the Cover Page.  In Section 10.3.2 Other Agreements Apply precedes Don Not Apply but the order on the Cover Page is reversed and not consistent.
Also, it may be too early to shuffle the Cover Page columns but the left side looks more tightly packed than the left (e.g. Section 10.3.2 has a lot of white space).
	Reverse the order of the options on the Cover Page for Section 10.3.2.

Move the center column line on Page 2 of the Cover Page so that the columns are equal.

	BP Energy Company
	2.6
	BP is concerned with the insertion of "similar holidays" (for Canada and Mexico)" because: 1) we believe only a limited number of users of this document transact with parties in Mexico, and the "similar holidays in Mexico" may be too vague to automatically become a "Business Day" under the NAESB, and 2) we are aware that there are "statutory" holidays in Canada that may not qualify as "Federal Banking Holidays." We further question the change given the growing acceptance of using a "Canadian Addendum" to the NAESB to address uniquely Canadian amendments and suggest the same format be used for Mexico amendments. Therefore, we do not support this change but recommend that Canadian and Mexican differences from the U. S. standard be reflected in an addendum. 
	Delete the phrase in Section 2.6 (definition of Business Day) that reads “…and similar holiday for transaction occurring in Canada and Mexico.”

The adoption of this comment is recommended because transactions in Canada and Mexico will be performed under the Canadian and/or Mexican addendums to the NAESB Base Contract and would be included in the addendums.

	Consolidated Edison of New York, Inc.
	2.23
	The second to last line of 2.23 makes clear that we intend (as we should) to cover a Guarantor's default on its agreement to repay borrowed funds as part of a Cross-Indebtedness Default, but the language elsewhere in 2.23 and 10.2 anticipates that only a party to the Base Contract can be the source of a default.  Our proposed addition to 2.23 and the first two proposed changes to 10.2 -- deletion of "(the 'Defaulting Party')" and insertion of "its Guarantor, if applicable (the 'Defaulting Party')" -- are intended to correct that inconsistency.  

We also suggest a small substantive change in Section 2.23 -- deletion of the phrase "or becoming capable at such time of being declared."  As currently written, Section 2.23 creates the possibility of a “technical default” occurring or being declared by a third party when there really was no actual default in fact.  The "technical default" could be claimed with respect to a minor matter that the actual parties to the agreement do not consider substantive and that does not result in a termination of the underlying agreement.

2.23  “Indebtedness Cross Default” if selected on the Base Contract by the parties with respect to a party, that it or its Guarantor, if any, experiences a default, or similar condition or event however therein defined, under one or more agreements or instruments, individually or collectively, relating to indebtedness (such indebtedness to include any obligation whether present or future, contingent or otherwise, as principal or surety or otherwise) for the payment or repayment of borrowed money in an aggregate amount greater than the threshold specified ion the Base Contract with respect to such party or its Guarantor, if any, which results in such indebtedness becoming, or becoming capable at such time of being declared, immediately due and payable.
	Add phrase “or its Guarantor, if any,” to the first sentence of Section 2.23.

	Florida Power & Light Company
	2.23
	Laura....Check spelling - Section 2.23 - 5th line. Is the word meant to be "in" or is it "on" as it now looks like "ion"   in the Clean Version and also in Con Ed's comments. 
	Fix the error in the word “in” on the 5th line of Section 2.23.

	National Fuel Gas Distribution
	8.4
	NFGD appreciates that it’s customs reporting proposal is included in the Proposed Recommendation. The last sentence of the Section 8.4 was added by the Subcommittee to address reciprocity concerns, if they exist. NFGD understands the intent of this sentence but believes that as drafted, the sentence is unintentionally overly broad. Inserting either the ‘customs’ or ‘ comparable’ between the words ‘any’ and ‘reporting’ would more properly reflect any reciprocal obligation.
	Insert the word “comparable” between the words “any” and “reporting” in Section 8.4

Please see comments from BP regarding uncertainty of this provision.

	BP Energy Company
	8.4
	BP is not certain that this provision accurately reflects the intent of the parties in a transaction that takes place at a point on the Canadian/US border. First, in cross border transactions, typically the Seller takes title to the gas outside the U. S.; however, if the sale is at a delivery point on the Canadian/U.S. border, the Seller may not always be the importer of record. This may also have broader implications if Sellers are deemed, by this provision, to have transacted in the US. Second, although BP believes this is an important issue, we are concerned that if this provision gets buried in the general terms, the counterparties may enter the contract without addressing the issue of who is responsible for reporting on either side of the border. We understand that there was some discussion regarding designating reporting entities on the Base Contract elections sheet, which to BP is a better option. Without further consideration of all of the ramifications of this proposal, both internally and externally, BP is not comfortable supporting this amendment.
	See response to comments from National Fuel Gas Distribution on Section 8.4.

Section 8.4 added per Balanced Vote on April 27, 2006.  See meeting minutes of April 27, 2006.

	Cinergy Marketing & Trading
	10.3.2
	I just wanted to let you know that when I was looking at the "clean" pdf version of the proposed new NAESB contract, I noticed that in Section 10.3.2 ("Triangular Option") the numbers "10.3.2" were left out at the beginning.  Please fix this when the form is finalized.
	Correct The Triangular Option to include “Section 10.3.2” similar to the numbering of Bilateral Option.

	ExxonMobil
	14
	Revise Section 14 Market Disruption to include the word “on” between “(or” and “a method for determining…”:

“…(or on a method for determining a replacement price for the Floating Price)”.
	Revise the referenced portion of Section 14 Market Disruption to include :

“…(or on a method for determining a replacement price for the Floating Price)”

	Nicor Gas Company
	15.1
	If you're still making corrections to the April 27th draft, you may want to consider capitalizing "affiliate" under line 6 of Section 6.1. It appears that the usage of "affiliate" under this this section was not intended to be generic. (Note:  This comment was actually intended for Section 15.1)
	Capitalize “affiliate” in Section 15.1


Section II

The following table includes comments submitted that were addressed during the Subcommittee’s (SC) deliberations.  It is the recommendation that the following proposed modifications to the recommendation for R05014 not be adopted by the WGQ Executive Committee:

	Organization
	Section
	Comment
	Recommended Response


	Merrill Lynch
	1.2
	1.2. The parties will use the following Transaction Confirmation procedure. Any Gas purchase and sale transaction may be effectuated (orally, electronically or otherwise)
 with the offer and acceptance constituting the agreement of the parties. The parties shall he legally bound from the time they so agree to transaction terms and may each rely thereon. Any such transaction shall be considered a "writing" and to have been "signed". Notwithstanding the foregoing sentence, the parties agree that Confirming Party shall, and the other party may, confirm a 
transaction by sending the other party a Transaction Confirmation by facsimile, EDI or mutually agreeable electronic means within three Business Days of a transaction covered by this Section 1.2 (Oral Transaction Procedure) provided that the failure to send a Transaction Confirmation shall not invalidate the 
agreement of the parties. Confirming Party adopts its confirming letterhead, or the like, as its signature on any Transaction Confirmation as the identification and authentication of Confirming Party. If the Transaction Confirmation contains any provisions other than those relating to the commercial terms of the transaction (i.e., price, quantity, performance obligation, delivery point, period of delivery and/or transportation conditions), which modify or supplement the Base Contract or General Terms and Conditions of this Contract (e.g., arbitration or additional representations and warranties), such provisions shall not be deemed to be accepted pursuant to Section 1.3 but must be expressly agreed to by both parties; provided that the foregoing shall not invalidate any transaction agreed to by the parties
	Do not adopt.

The SC did not adopt any comments filed by the industry to Section 1.2, 1.3, 1.4, 2.12 or 7.8.  The SC discussed industry comments to 2.9 and only adopted those reflected in the new NAESB Base Contract.  The SC discussed the cover sheet payment methods and Section 7 and revised the cover sheet to provide for payments by check, wire or ACH.  The SC did not adopt any further changes.  See meeting minutes of December 14, 2005.

	Merrill Lynch
	1.3
	1.3. If a sending party's Transaction Confirmation is materially different from the receiving party's understanding of the agreement referred to in Section 1.2, such receiving party shall notify the sending party via facsimile, EDI or mutually agreeable electronic means by the Confirm Deadline, unless such receiving party has previously sent a Transaction Confirmation to the sending party. The failure of the receiving party to so notify the sending party in writing by the Confirm Deadline constitutes the receiving party's agreement to the terms of the transaction described in the sending party's Transaction Confirmation. If there are any material differences between timely sent Transaction Confirmations governing the same transaction, then neither Transaction Confirmation shall be binding until or unless such differences are resolved including the use of any evidence that clearly resolves the differences in the Transaction Confirmations. In the event of a conflict among the terms of (i) a binding Transaction Confirmation pursuant to Section 1.2, (ii) the agreement of the parties which may be evidenced by a recorded conversation, electronic transmission or otherwise, where the parties have selected the Oral Transaction Procedure of the Base Contract, (iii) the Special Provisions, (iv) the Base Contract, and (v) these General Terms and Conditions, the terms of the documents shall govern in the priority listed in this sentence.
	Do not adopt.

See response to Merrill Lynch’s comment to Section 1.2.

	Merrill Lynch
	1.4
	1.4. The parties agree that each party may electronically record all telephone conversations with respect to this Contract between their respective employees, without any special or further notice to the other party. Each party shall obtain any necessary consent of its agents and employees to such recording. Where the parties have selected the Oral Transaction Procedure in Section 1.2 of the Base Contract, the parties agree not to contest the validity or enforceability of telephonic recordings entered into in accordance with the requirements of this Base Contract.  In the event of a dispute concerning a Transaction, the parties agree, upon request, to share any and all tape recordings of conversations, emails, instant messages and the like between them related to the Transaction.  The parties may not knowingly destroy or erase tape recordings or conversations, emails, instant messages or the like if parties become aware of an actual dispute in which the recording may reasonably be anticipated to be discoverable.
	Do not adopt.

See response to Merrill Lynch’s comment to Section 1.2.

	Washington Gas Light
	2.2
	Washington Gas also expresses concern over the 50 percent ownership threshold that is proposed to define an “Affiliate.” Although this threshold is similar to the level prescribed in the EEI Master Agreement (i.e., 50 percent or more of the outstanding capital stock or equity interest), the threshold is much higher than other standards, e.g., PUHCA (5 percent or more of the outstanding voting securities), and differs from definitions that concentrate on substantial power to influence or direct, such as expressed in SFAS 57: Related Party Disclosures. Washington Gas respectfully requests that NAESB consider this range of alternatives that are available in its current deliberations.
	Do not adopt.

The SC specifically discussed this threshold as it relates to the provisions under the Base Contract and adopted the 50% requirement.  See meeting minutes of February 16, 2006.

	National Fuel Gas Distribution
	2.2
	NFGD is concerned about the potential interplay between this definition and that included in the FERC Regulations Commission and generally the Affiliate Rules resulting from Order 2004, et. al. Standards of Conduct for Transmission Providers. Additionally, it is not impossible that control of an entity might be obtained with something less than 50 percent of voting power. Never the less, there is probably no one perfect definition for Affiliate and NFGD suggests that parties utilizing the Base Contract will often need to replace this definition with one more suitable to their business circumstances. (Comments also apply to 10.3.2).
	Do not adopt.

See response to comments from Washington Gas Light on Section 2.2.

	Merrill Lynch
	2.9
	2.9. "Contract" shall mean the legally-binding relationship established by (i) the Base Contract, (ii) any and all binding Transaction Confirmations, (iii) the Special Provisions, and (iv) where the parties have selected the Oral Transaction Procedure in Section 1.2 of the Base Contract, any and all transactions that the parties have entered into (orally, electronically or otherwise) but that have not been confirmed in a binding Transaction Confirmation, all of which shall form a single integrated agreement between the parties.
	Do not adopt.

See response to Merrill Lynch’s comment to Section 1.2.

	Merrill Lynch
	2.12
	"Cover Standard", as referred to in Section 3.2, shall mean that if there is an unexcused failure to take or deliver any quantity of Gas pursuant to this Contract, then the performing party shall use commercially reasonable efforts to (i) if Buyer is the performing party, obtain Gas, (or an alternate fuel if elected by Buyer, provided that such alternate fuel price is reasonably comparable to the then current price of Gas, and replacement Gas is not available), or (ii) if Seller is the performing party, sell Gas, in either case, at a price reasonable for the delivery or production area, as applicable, consistent with: the amount of notice provided by the nonperforming party; the immediacy of the Buyer's Gas consumption needs or Seller's Gas sales requirements, as applicable; the quantities involved; and the anticipated length of failure by the nonperforming party.
	Do not adopt.

See response to Merrill Lynch’s comment to Section 1.2.

	Merrill Lynch
	7.3
	7.3. In the event payments become due pursuant to Sections 3.2 or 3.3, the performing party may submit an invoice to the nonperforming party for an accelerated payment setting forth the basis upon which the invoiced amount was calculated. Payment from the nonperforming party will be due three Business Days after receipt of invoice.
	Do not adopt.

See response to Merrill Lynch’s comment to Section 1.2.

	Merrill Lynch
	7.8
	7.8.  Automated Clearinghouse (ACH): If elected in Section 7.2, the parties hereby acknowledge that ACH is an acceptable method of payment between the parties.  However, the party utilizing ACH for payment shall make full amount payments immediately available to the receiving party, as stipulated in Section 7.2, by the Payment Date under this Base Contract.  The parties also acknowledge that all undisputed unpaid full or portion payment amounts not immediately available to the receiving party on the Payment Date will be considered past due and are subject to interest as stipulated under Section 7.5 under this Base Contract.
	Do not adopt.

See response to Merrill Lynch’s comment to Section 1.2.

	Salt River Project Agricultural and Power District
	9.4
	Section 9.4 – The new section 9.4 appears to create the potential for a payment default and early termination if a party fails to implement a notice of change in payment instructions or other payment information within ten Business Days. A technical default may exist even though payment was tendered, if it was not in accordance with revised payment instructions. Ten Business Days can be a short time to process such changes, especially during holiday seasons. This change would be more palatable if the time to implement was extended into the next billing cycle, e.g. 30 calendar days.


	Do not adopt.

See similar comments of BP.  The SC specifically discussed this time period and adopted ten Business Days.  See meeting minutes of March 21, 2006.

	BP Energy Company
	9.4
	BP does not understand why this section has been inserted nor why a counterparty should be given 10 business days to change payment instructions. If the concern is a party being in default, perhaps this could be addressed in the default section. For example, a party would not be in default or owe interest if it made payment to the correct account within 10 business days of receipt of notice of the change. We anticipate that parties will make the change as soon as practicable and not automatically be allowed ten (10) business days to implement the change, which could extend payment deadlines. We do not support the addition of Section 9.4.
	Do not adopt.

See response to Salt River Project’s comments on Section 9.4.

	General Motors
	10
	We believe this section is far too lenient, subject to the interpretation of supplier credit departments, inconsistent with sound business practices and can be extremely onerous for the end- user community. An end-user who has never missed a payment, pays its bills on time, and has a strong cash position can be threatened with termination of service at the end of the second day from receiving a written demand for credit assurance.

As you are aware, General Motors has launched a major turnaround plan over the past six months and it is beginning to show significant results - in terms of product acceptance and financial profitability. However, our cash position has been negatively impacted by a number of energy suppliers requesting credit assurances. By far, the largest single impact has come from some natural gas suppliers taking advantage of the loose wording in the NAESB Base Contract. Currently, a negative newspaper article can be considered "reasonable grounds" for a credit demand.

We can address the issue by incorporating language in "Special Provisions" and we have been doing just that. But we feel NAESB should take one more look at Section 10 and determine if the language we are proposing can be incorporated into the NAESB Base

Contract to provide a more reasonable approach in dealing with financial responsibilities.

We recommend deleting Section 10.1, 10.2 and 10.3 of the General Conditions in their entirety and replace them with the following:

10.1. In the event either party shall (i) make an assignment or any general arrangement for the benefit

of creditors; (ii) default in the payment or performance of any obligations to the other party under this Contract and remain in default for a period of three (3) days after written notice of said default from the other party; (iii) file a petition or otherwise commence, authorize or acquiesce in the commencement of a proceeding or cause under any bankruptcy or similar law for the protection from creditors or have such petition filed or proceeding initiated against it; (iv) otherwise become bankrupt or insolvent (however evidenced); (v) be unable to pay its debts as they fall due; or (vi) having defaulted in a performance or payment obligation and not corrected such default following receipt of written notice to the other party as specified in (ii) above, fail to give adequate security for or assurance of its ability to perform its further obligations under this Contract within forty-eight (48) hours of a reasonable request by the other party; then, upon the occurrence of each one or more of the events stated in items (i) through (vi) above, the other party shall have the right to withhold or suspend deliveries or terminate this Contract without prior notice. Each party reserves to itself all rights, set-offs, counterclaims, and other defenses which it is or may be entitled to arising from this Contract.
	Do not adopt.

The SC extensively discussed Section 10 in its deliberations and the recommended NAESB Base Contract includes all changes the SC members felt were warranted at this time.  The SC recommended changes to Sections 10.1, 10.2, and 10.3 were clarification in nature and not a wholesale change.  See meeting minutes of January 24, 2006 and March 21, 2006.

	Salt River Project Agricultural and Power District
	10.1
	Section 10.1 – SRP questions why “performance bond” was removed as a potential means of assuring performance.


	Do not adopt.

The SC discussed this deletion and adopted the deletion since no performance bonds were used in this provision to the knowledge of the SC members and the SC felt it was not viable in today’s environment.  See meeting minutes of January 24, 2006.

	Florida Power & Light Company
	10.3.2
	FPL believes subsection (v) should be deleted from Section 10.3.2 as it potentially makes the whole Section unenforceable by including the right of the Non-Defaulting Party to set off the Net Settlement Amount owed to the Defaulting Party against not only amounts owed by the Defaulting Party but also against amounts owed by Affiliates of the Defaulting Party.  This subsection (v) potentially converts what is otherwise a Triangular Setoff into a Quadrangular Setoff.
	Do not adopt.

See similar comments of BP.  On April 27, 2006, the SC specifically held a balanced vote on this matter and was adopted by the SC.  See discussions in meeting minutes of March 21, 2006, April 3, 2006, April 10, 2006, April 27, 2006, and Balance Vote held on April 27, 2006.

	BP Energy Company
	10.3.2
	The language drafted for Triangular Setoff appears to be a four-way Setoff, which includes the Non-Defaulting Party and its Affiliates and the Defaulting Party and its Affiliates. Standard Triangular Setoff applies only to the Non-Defaulting Party and its Affiliates and the Defaulting Party.  It allows the Non-Defaulting Party to mitigate losses that may be incurred by its Affiliates. The proposed provision goes one step beyond this and purports to be binding on the Defaulting Party's Affiliates, which are not a party to the contract. While BP supports this idea, we are concerned that it may be unenforceable and unacceptable to many counterparties with regulated affiliates, and it would even be difficult to get parties to accept the triangular setoff. BP supports the Triangular Set-Off with the deletion of 10.3.1 (v). 
	Do not adopt.

See response to Florida Power & Light’s comments to Section 10.3.2.

	Duke Energy Gas Transmission
	10.3.2
	Proposed Changes to Section 10.3.2 – Triangular Set off.

DEGT does not take issue with the language for the Triangular Set off as reflected in the proposed modifications.  However, should the Triangular Set off be invoked precautions must be taken to avoid any unauthorized conveyance of proprietary customer information from the regulated pipeline to an energy affiliate, including the sharing of financial information. Triangular Set off agreements are of concern to DEGT for the following reasons.

Pipelines are not authorized to disclose proprietary information about a customer without that customer’s voluntary consent or unless otherwise provided for by law or legal process.  If the customer grants that consent, a notice must be posted on the pipeline’s web site under Non-Discrimination Requirements, Voluntary Consent. 

Unauthorized sharing of proprietary customer information would violate FERC Regulation Part 385.5 and Order 2004, Standards of Conduct for Transmission Providers.  

Per Order 2004-A, Paragraphs 152 - 154, Risk Managers are not permitted to disclose to a marketing or energy affiliate that a customer has reached or exceeded its corporate wide credit limit because it has not paid its transmission fees.  The risk management function can not be used as a vehicle to share information with the marketing or energy affiliate that the regulated pipeline is prohibited from sharing under Paragraph 358.5(a) of the Commissions Regulations.
	Do not adopt.

The SC discussed this matter and did not adopt changes to 10.3.2 Triangular Setoff.  See meeting minutes of April 10, 2006.

	Consolidated Edison of New York, Inc.
	11
	Consolidated Edison Company of New York, Inc. (“Con Edison”) supports the proposed package of changes to the NAESB Base Contract for Sale and Purchase of Natural Gas (“Base Contract”) that were circulated and posted on April 27, 2006.  In particular, Con Edison believes that the new Market Disruption provisions in Section 14 and the revised Adequate Assurance provisions in Section 10 favorably address circumstances that had not previously been covered in the Base Contract.  The Market Disruption provisions provide a procedure and mechanism for determining a replacement price in defined situations where a price index cannot be published or is unavailable for one or more days.  Suggestions by some parties that they should be able to rely upon quotes from internal sources instead of outside brokers (if published index prices were not available) are unreasonable and could bias such a provision against buyers of gas.

While Con Edison supports the proposed changes, we remain concerned that the Force Majeure provisions (which were left intact save for two very minor changes) are overly broad and impose an undefineable level of risk on buyers.  First, they allow a gas supplier (“Seller”) to claim that a localized event affecting only a single production facility impedes its ability to perform, even at highly liquid delivery points.  Since the Base Contract does not require the Seller to disclose its source(s) of supply for any specific transaction, buyers cannot independently determine whether the Seller’s supply is dependent on a specific facility or a broad portfolio of resources and cannot evaluate whether a failure at one or a small number of facilities will actually affect its supply.  Second, the Force Majeure provisions provide no procedure for fairly allocating resources among a Seller’s customers when a legitimate Force Majeure event reduces or fully curtails a Seller’s supplies.  Again, this limits the buyer’s ability to assess the extent to which a supply source failure could result in interruption of its receipt of gas.

During the Subcommittee’s deliberations, Con Edison proposed several changes to the Force Majeure provisions to address these deficiencies and improve the transparency of supply transactions.  It proposed to restrict Force Majeure events to major regional disruptions in supply, such as result from hurricanes.  It also proposed that suppliers curtail their deliveries to their customers on a pro rata basis where the affected deliveries are to a common Delivery Point.  The proposals garnered some support, but were not approved by the Subcommittee as a whole.  Certain opponents of Con Edison’s proposals asserted that, in some cases, such as agreements between small producers and production aggregators, the existing Force Majeure provisions are more appropriate than those proposed by Con Edison.  Con Edison does not disagree, but notes that the growing use of liquid pooling points as contractual Delivery Points suggests that a standardized alternative, inserted in the Base Contract, would be extremely desirable.

The Subcommittee’s Mission Statement instructed it to “maintain the usefulness of the agreement”, “reflect changes in the industry,” and “facilitate widespread use among different classes of counterparties and geographic regions.”  As currently written, the Force Majeure provisions of the Base Contract undermine the usefulness of the contract for transactions where title to the gas is transferred by marketers at liquid delivery points.  While production-area or well-area specific performance may once have been appropriate for all or nearly all contracts, deliveries at liquid delivery points are now a common practice.  In addition, many buyers, including most LDCs, rely on firm commodity sales agreements to meet design-day requirements.  The existing Force Majeure provisions may create uncertainty about whether those requirements will be fully met.  For these reasons, Con Edison believes that the Subcommittee did not completely fulfill its mission when it opted not to revise the Force Majeure provisions in a more meaningful and current-day fashion.

Con Edison, therefore, urges the NAESB membership to seriously consider revising the Base Contract’s Force Majeure provisions in the near future to address the concerns outlined herein.  One approach to accommodate the myriad of transaction types that are entered into today would be to offer more than one Force Majeure option in the Base Contract.  Con Edison intends to renew discussions of this matter at the next appropriate opportunity.
	Do not adopt.

The SC discussed this comment and other comments and conducted a Balanced Vote on these matters.  The Balanced Vote results were not to adopt any further changes to the force majeure provision (other than including “acts of terror”).  See meeting minutes and the balanced vote of March 21, 2006.

	People’s Natural Gas Company D/B/A Dominion Peoples
	14
	If either party believes in good faith that a Market Dislocation Event has occurred during a Trading Day, then, within fifteen Business Days following the date on which the Market Dislocation Event was discovered, such party may provide notice to the other that it is disputing the Floating Price applicable to such Trading Day and provide an Alternative Floating Price together with supporting documentation acceptable in industry practice to support the Alternative Floating Price. In response to a proposed Alternative Floating Price, the responding party may agree with the proposed Alternative Floating Price, may support the original Floating Price, or may propose its own Alternative Floating Price, The parties shall negotiate in good faith to agree on an applicable Floating Price (or a method for determining an applicable Floating Price) for the affected Trading Day. If the parties have not so agreed on or before the fifteenth Business Day following the providing of the Alternative Floating Price, then either party may submit the dispute to arbitration. Once the dispute is submitted to arbitration, both parties shall submit to the arbitrator their respective applicable Floating Price, and the arbitrator shall determine which shall apply. The prevailing party shall be entitled to attorneys' fees. "Market Dislocation Event" means, with respect to an index, that such index has been unduly influenced by manipulation or mistake of reported data, including (but not limited to) data that affects the index but is not reported to the index, e.g., storage inventory data.  "Alternative Floating Price" means the price or a portion of the price in the transaction reflecting the party's estimate of what the specified index price would have been absent the Market Dislocation Event.
	Do not adopt.

See supporting comment of National Fuel Gas Distribution.

The SC specifically discussed the comments and proposed provision and did not adopt it.  See meeting minutes of April 3, 2006.

	National Fuel Gas Distribution
	14
	Peoples Natural Gas Company / Market Dislocation Event Language – As it did during Subcommittee discussion, NFGD continues to support this proposal. This is a complex topic but in a system where significant quantities of gas are priced off published indexes, it is critical that the integrity of the pricing mechanism be protected through provision of defenses against fraud, manipulation and inadvertent error. The Executive Committee should entertain further consideration of People’s language, but NFGD believes certain modifications or alternative formulations are necessary to fully develop the proposal.

As a new term, 'Market Dislocation Event' appears to be unworkably subjective. Possibly insertion of the phrase “it is generally accepted” before “that such index has been unduly influenced…” would lessen the subjectivity. In the case of alleged manipulation, a more objective standard would be whether an investigation was opened consistent with FERC’s Policy Statement On Enforcement1 and/or Order 670, or in another established and suitable forum. Alternatively, including verification of the market dislocation event in the arbitration clause, which right now is limited to selection of the Alternative Floating Price, might provide another solution.
	Do not adopt.

See response to People’s Natural Gas Company’s comment on Section 14.

	Florida Power & Light Company
	15.11
	FPL requests that the following sentence be added to the end of Section 15.11: 

EACH PARTY HERETO EXPRESSLY WAIVES ANY RIGHT TO A TRIAL BY JURY IN ANY JUDICIAL ACTION OR PROCEEDING ARISING OUT OF OR RELATING TO THIS BASE CONTRACT AND/OR A TRANSACTION CONFIRMATION AND ACKNOWLEDGES THAT THIS WAIVER IS A MATERIAL INDUCEMENT TO THE OTHER PARTY’S ENTERING INTO THIS AGREEMENT.
	Do not adopt.

See similar comments of Salt River Project.  This provision is not part of the current NAESB Base Contract and the SC did not adopt similar comments during its discussions.  See meeting minutes of February 16, 2006 and April 13, 2006.

	Salt River Project Agricultural and Power District
	15.11
	Section 15.11 – SRP concurs with FPL’s suggestion that the Base Contract should include a waiver of jury trial. Perhaps it should be in a new section rather than an addition to Section 15.11.
	Do not adopt.

See response to Florida Power & Light’s comments on Section 15.11


Section III

The following table includes comments submitted that require discussion before recommendation on adoption can be made:

	Organization
	Section
	Comment
	Recommended Response


	EnCana Marketing (USA) Inc.’s
	2.10
	Since the revised language was developed in the last meeting of the WCQ Contracts Subcommittee without the benefit of tax accountants input, EnCana has reviewed the proposed language with its tax staff and attorneys representing other producers and believes that the language below (with the slight modification) is better aligned with the tax provisions and more clearly reflects that the Contract Price is inclusive of the production taxes if the gas is subject to the production taxes and the production taxes are payable by the Seller.  The text in blue reflects the original proposed language; the red lined language reflects our proposed modification.

2.10
"Contract Price" shall mean the amount expressed in U.S. Dollars per MMBtu to be paid by Buyer to Seller for the purchase of Gas as agreed to by the parties in a transaction. Contract Price includes reimbursement to Seller for any production, severance, and other such taxes, if applicable and payable by Seller, with respect to the Gas prior to delivery at the Delivery Point.
	

	Florida Power & Light Company
	2.10
	Amending the definition of Contract Price to include “reimbursement to Seller for all production, severance, and other such taxes imposed on the Gas prior to delivery at the Delivery Point” is contrary to the historical intent of Section 6, TAXES, of the NAESB Contract.  Section 6 unequivocally provides that Taxes imposed prior to the Delivery Point are the responsibility of the Seller.  On many other proposed changes to the NAESB Contract, the team declined to make changes because the historical provisions in the Contract worked.  This is an example of a change that should not be made to the NAESB Base Contract as it is in conflict with the intentions stated in Section 6.
Further, FPL strongly believes that agreeing to the producers' proposed language will create a mindset that severance and other such production taxes will always be reimbursed by the Buyer which is not the case today.  We believe that provisions pertaining to severance taxes are better left to negotiation between the parties and, if agreed to, included in any Special Provisions attached to the Contract, or alternately, included on a deal-by-deal basis in any applicable Transaction Confirmation.
	

	Washington Gas Light
	2.10
	NAESB proposes to add language to the definition of “Contract Price” to address the issue of severance taxes and statutory requirements, such as applicable to the Texas severance taxes. If this issue is to be addressed in the Base Contract, Washington Gas would suggest that, to add clarity and specificity, NAESB consider building the required language into Section 6: Taxes (or a subsection thereof), to clearly address the severance tax issue, where applicable.
	

	Salt River Project Agricultural and Power District
	2.10
	Section 2.10 – “Contract Price” – SRP concurs with the comments dated May 25, 2006 from Florida Power & Light Company (“FPL”). The Base Contract should not contain language implying that the Buyer could be held responsible for reimbursement of any severance or other taxes that may not have been included in the quoted sale price for the gas. The Contract Price should not be subject to any later “reimbursement” or other change.  SRP concurs with FPL that provisions pertaining to reimbursement of severance taxes should be left to negotiations between the parties and addressed, if appropriate, in either Special Provisions attached to the Contract or in the applicable Transaction Confirmation. SRP urges that the proposed change to the “Contract Price” definition be rejected.
	

	BP Energy Company
	2.10
	BP is concerned with the suggested addition to this definition to specifically include "reimbursement to Seller for production, severance and other taxes imposed on the Gas prior to delivery at the Delivery Point." First, this provision is already covered in the Taxes section. Secondly, by specifically addressing this inclusion and not specifically including any other taxes that are imposed prior to delivery or not specifically excluding taxes imposed on the Gas after delivery, NAESB may be creating future interpretive issues. We are particularly concerned about gross receipt types of taxes, which are being imposed by States that do not care whether they are imposed before or after the point of delivery nor do they care who pays the tax, as long as it is paid. Our preference is to leave the definition of "Contract Price" as is.
	

	National Fuel Gas Distribution
	2.10
	NFGD support FPL’s observations concerning Severance Taxes and believe that EnCana’s proposed revision more accurately reflects the intention of the Contracts Subcommittee, i.e. payment of taxes prior to delivery is a contract election.
	

	Florida Power & Light Company
	2.10
	Amending the definition of Contract Price to include “reimbursement to Seller for all production, severance, and other such taxes imposed on the Gas prior to delivery at the Delivery Point” is contrary to the historical intent of Section 6, TAXES, of the NAESB Contract.  Section 6 unequivocally provides that Taxes imposed prior to the Delivery Point are the responsibility of the Seller.  On many other proposed changes to the NAESB Contract, the team declined to make changes because the historical provisions in the Contract worked.  This is an example of a change that should not be made to the NAESB Base Contract as it is in conflict with the intentions stated in Section 6.
Further, FPL strongly believes that agreeing to the producers' proposed language will create a mindset that severance and other such production taxes will always be reimbursed by the Buyer which is not the case today.  We believe that provisions pertaining to severance taxes are better left to negotiation between the parties and, if agreed to, included in any Special Provisions attached to the Contract, or alternately, included on a deal-by-deal basis in any applicable Transaction Confirmation.
	

	Salt River Project Agricultural and Power District
	2.17
	Section 2.17 – “EDI” – SRP opposes the addition of “and shall include, but not be limited to, ANSI ASC X.12, Instant Messaging or XML” at the end of the EDI definition. SRP’s policies preclude the use of Instant Messaging on its trading floor for documentation of transactions. Instant Messaging can be an agreed method for transacting when both parties are agreeable, but it should not be made part of the Base Contract and thereby in effect be forced upon members whose policies preclude its use for forming contracts.
	The discussion states that Instant Messaging is precluded in its trading policy for documentation of sales.  The SC discussed and tentatively adopted this additional language.  See meeting minutes of February 16, 2006.

	Florida Power & Light Company
	2.23
	FPL as a matter of policy strongly objects to the inclusion of the phrase “or becoming capable at such time of being declared” as part of the definition of “Indebtedness Cross Default” and requests that such phrase be deleted from the definition.  We believe that neither party to a NAESB Base Contract should be able to terminate the Base Contract on the mere possibility that a creditor could accelerate a party’s obligation to repay indebtedness.  Instead, we would require that the indebtedness actually be accelerated before the right of termination would be triggered.  Otherwise, a situation could arise in which a technical default under a loan occurs because of a loan covenant violation that the creditor waives, i.e., the creditor does not accelerate the indebtedness, that nevertheless gives rise to the right of the NAESB counterparty to terminate the Base Contract.
	See similar comments of Salt River Project (below) and Consolidated Edison of New York, Inc. (Section I).
The phrase the comment recommends be deleted was not specifically discussed by the SC in the meeting of March 21, 2006.   

	Salt River Project Agricultural and Power District
	2.23
	Section 2.23 – “Indebtedness Cross Default” – SRP concurs with the FPL comments. The phrase “or becoming capable at such time of being declared” should be deleted from the proposed changes to the Base Contract for the reasons stated by FPL.  Termination should be allowed upon an actual acceleration of indebtedness, but not on the mere potential that acceleration could occur.
	

	Consolidated Edison of New  York, Inc.
	10.2
	We also suggest changing "affected party" to "Defaulting Party" in 10.2 (ix).  This change is suggested because whenever a default occurs, each party is actually "affected" by it, whereas in the particular sentence we're really referring only to the defaulting party.

In the event (each an "Event of Default") either party  (the "Defaulting Party") or its Guarantor, if applicable, (the "Defaulting Party") shall: (i) make an assignment or any general arrangement for the benefit of creditors; (ii) file a petition or otherwise commence, authorize, or acquiesce in the commencement of a proceeding or case under any bankruptcy or similar law for the protection of creditors or have such petition filed or proceeding commenced against it; (iii) otherwise become bankrupt or insolvent (however evidenced); (iv) be unable to pay its debts as they fall due; (v) have a receiver, provisional liquidator, conservator, custodian, trustee or other similar official appointed with respect to it or substantially all of its assets; (vi) fail to perform any obligation to the other party with respect to any Credit Support Obligations relating to the Contract; (vii) fail to give Adequate Assurance of Performance under Section 10.1 within 48 hours but at least one  Business Day of a written request by the other party; (viii) not have paid any amount due the other party hereunder on or before the second Business Day following written Notice that such payment is due; or (ix) be the affected party Defaulting Party with respect to any Additional Event of Default, then the other party (the "Non-Defaulting Party") shall have the right, at its sole election, to immediately withhold and/or suspend deliveries or payments upon Notice and/or to terminate and liquidate the transactions under the Contract, in the manner provided in Section 10.3, in addition to any and all other remedies available hereunder.
	Cinergy recommends that the language in Section 10.2 remain as drafted in the recommendation in order to be grammatically correct.

	ExxonMobil
	14.1
	Attached is ExxonMobil Gas & Power Marketing's proposed revision to section 14.1 Market Disruption.

Our concerns with the current proposal are as follows:

-
the calculation of alternate price is not objective; it relies on quotes from other parties to be shared between the counterparties

-
the proposed process does note address all the situations noted as examples of market disruptions; the process only addresses a situation where an index does not publish for a limited time whereas the examples noted include permanent unavailability of the index

-
the proposed process does not reference the procedures already included in Section 2.31 for calculation of Spot Price where an index does not publish; if that process is acceptable for cover calculations, should it not also be acceptable for calculation of contract price?

-
it is not clear that all industry NAESB users have equal access to "... non-affiliated market participants in the relevant market."

-
no specific requirements are noted for documenting quotes from others or sharing with the counterparties

EMGPM believes our proposed revision is more objective, easier to implement and covers more of the possible market disruption scenarios.

[ExxonMobil’s Draft Alternate Proposed Provision]

14.1  If a Market Disruption Event has occurred, then the parties shall negotiate in good faith to agree on a replacement price for the Floating Price (or on a method for determining a replacement price for the Floating Price) for the affected Day, If the parties have not so agreed on or before the fifth (5th)  Business Day following the affected Day, then the replacement price for the Floating Price shall be determined by the following methods: 1) If the Floating Price is based on a daily price index, the replacement price for the affected Day(s) shall be determined in accordance with Section 2.31 of the Contract; or 2) If the Floating Price is based on a Monthly price index, the replacement price for the affected Day(s) shall be determined as follows: a) If an alternate index is specified in the Transaction Confirmation, such index shall be used; or b) each party shall in good faith propose one alternate index representative of the relevant geographical market for the Delivery Point and average the two alternate indices, including a twelve (12) Months basis average differential between such alternate indices and the original index.    If the original index fails to publish or is unavailable for more than one (1) consecutive Month and a replacement price is not agreed to by the parties, either party has the right to terminate the applicable Transaction Confirmation to be effective the first Day of the next following Month.  "Floating Price" means the price or a factor of the price agreed to in the transaction as being based upon a specified index.  "Market Disruption Event" means, with respect to an index specified for a transaction, any of the following events: (a) the failure of the index to announce or publish information necessary for determining the Floating Price; (b) the failure of trading to commence or the permanent discontinuation or material suspension of trading on the exchange or market acting as the index; (c) the temporary or permanent discontinuance or unavailability of the index; (d) the temporary or permanent closing of any exchange acting as the index; or (e) both parties agree that a material change in the formula for or the method of determining the Floating Price has occurred. For the purposes of the calculation of a replacement price for the Floating Price, all numbers shall be rounded to three (3) decimal places.  If the fourth (4th) decimal number is five (5) or greater, then the third (3rd) decimal number shall be increased by one (1), and if the fourth (4th) decimal number is less than five (5), then the third (3rd) decimal number shall remain unchanged.
	The SC recommends we consider only the spot price index language, but based on the comments of Exxon Mobil because the spot price language is in the Base Contract under Section 2.31.
The SC recommends not to adopt (1) the change from 2nd Business Day to the 5th Business day for agreement on alternative methods (2) the alternative for prices based on monthly indices or (3) termination of transaction language.  All of these comments were discussed during the development of the current language and not adopted by the SC.

	Washington Gas Light
	14
	NAESB proposes the addition of Section 14 to provide a method to determine a replacement price in the event of a Market Disruption. In the event of such a disruption, when the parties cannot agree on a replacement price within two days, NAESB proposes to require each party to obtain two price quotes applicable to the relevant market area from non-affiliated sources.
 The replacement price would then be set equal to the average of the four quotes.

Washington Gas suggests that an alternative approach based on an agreed, comparable index price (or method to determine an index price) may provide a more objective and transparent approach to establish the replacement price in the event of a market disruption. Under this approach, the replacement price would be based on an index that is comparable in all material respects to the specified index for the Floating Price, and could be defined in a special provision, as compared to the Base Contract language. 

This would enable the parties to proactively identify an appropriate secondary index (or the method to determine an index) to establish the replacement price. In the event that this secondary index is unavailable, then the parties can choose to apply the price- averaging approach suggested by NAESB.

Washington Gas recognizes that the proposed Section 14 does not preclude this type of prior agreement, but believes the focus of the provision is different.
	See response to ExxonMobil’s comments on Section 14 (above).

	National Fuel Gas Distribution
	10.2
	Development of an FAQ concerning Additional Events of Default would help to make perfectly clear that ix) won’t apply if one checks the “No Additional Events of Default” box on page 2 of 10 (or checks no boxes in this section of the Cover Page, accepting the default).
	This comment will be incorporated into the FAQ’s that are planned to be developed by the WGQ Contracts SC.


� The Recommended Response is the response the chair of the Contracts Subcommittee believes the Contracts Subcommittee would assign to the particular comment.


� The Recommended Response is the response the chair of the Contracts Subcommittee believes the Contracts Subcommittee would assign to the particular comment.


� The term “otherwise” allows for changes of communication method without revisions to the document.


� Transactions may be effectuated by a method other than by telephone.


� Again, the original agreement may not be effectuated orally.


� The Recommended Response is the response the chair of the Contracts Subcommittee believes the Contracts Subcommittee would assign to the particular comment.


� Washington Gas notes that this proposal will allow a company, owning 49 percent interest in another entity, to obtain price quotes from that entity. 
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