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Comments of Consumers Energy on the proposed changes the NAESB Base Contract for Gas Purchases. 

1. None of the proposed changes in Section 1.1 are needed and none are particularly helpful. Furthermore, (a) language suggesting that transactions might be either written or oral stands in conflict with the selection that is expected to be made under Section 1.2, and (b) if prior agreements are to be brought under this agreement, administrative problems can be numerous if those prior agreements are not themselves directly amended (indirect amendments such as this new language proposes can be a "trap" and should generally be avoided). 

2. As to Section 1.2 (Oral Transaction Procedure), proposed change 14, might be provided as an "option", but to add it as currently proposed places an undue burden on those who have no interest in such a change / option. As to proposed change 15, it is totally un-necessary (see the definition for "Contract" in Section 2). 

3. Proposed change 16 (See Section 1.3) is NOT an improvement (the language proposed to be deleted is far superior) and the newly proposed language, without foundation, presumes that the Parties have selected the "Oral" rather than the "Written" procedures under Section 1.2. 
The additional language set forth in proposed change 16 is unacceptable because it erroneously suggests that a Transaction Confirmation must be signed and the remainder of such proposed new language is already covered by Section 1.3(iii). 

4. The additional language proposed in change 19 only fosters uncertainty and doesn't even define "manifest error". 

5. The additional language proposed in change 20 is totally un-necessary (see definition for "Contract in Section 2). 

6. As to Proposed changes in Section 1.4, proposed changes 21-25 merely represent a different way of saying what is already said. 
  
7. Proposed change 26 introduces a new record retention requirement and inappropriately requires the party possessing such record(s) to demonstrate that it has acted "reasonably" without placing any corresponding burden on a party that might  question the reasonableness of  the other's record retention policy. 

8. Change 27, which proposes to delete "validity or", removes language that might arguably be un-necesary, but "validity" and "enforceability" are clearly not fully synonymous. Without more convincing argument, this deletion should not be made. 

9. Change 28 proposes additional language which is not harmful, but neither it needed. 

10. Change 29 makes explicit what is already implicit. 

 As to Section 2 Changes: 

1. It is appropriate to add a definition for "Affiliate". Change 30  is more common and acceptable than Change 31, or 49 for such a definition. 

2. It is acceptable to add a definition for "Collateral" as proposed, except that (a) in the first line of text immediately preceding ": (i)", insert when given and received as a form of security, and (b) delete the words "at all times" from that definition. 

3. Proposed changes 33 and 34 are inappropriate because the "Special Provisions" and "General Terms and Conditions" are clearly part of the "Base Contract". 

4. Change 35 is un-necessary and merely adds superfluous verbiage. 

5. "Costs" needn't be defined when the only purpose for doing so is to interject "subjective" factors into an otherwise agreeable Objective computation of Damages (See Section 10.3.1). Limiting Damages to those resulting from a computation made using "Objective" factors, limits litigation and facilitates a quick resolution of damage claims. Change 36 and 37 should be rejected. 

6. Change 38 proposes a deletion from the definition of "Cover Standard" which is acceptable, but not necessary. 

7. It is acceptable to define Credit Support Agreement, but the definition  in Change 39 should be amended by inserting "an agreement relating to " in place of any" in the first line of the text proposed. 

8. Proposed Change 40 would add language to the definition for Delivery Point(s). The additional language might be available as an optional addition, but to merely add it as proposed is to suggest that the tail wags the dog because there will be few instances when the parties would ever want to consider such an addition. 

9. Proposed Change 41 would add language to the definition for "EDI". The addition is acceptable. 

10. Adding definitions and provisions relating to LNG, as is the case with proposed Change 42 (see also proposed Changes 46-48), might be acceptable in the form of an option, but not as part of the Base Contract because there will be few instances when the parties would ever want to consider such an addition. 

11. It is acceptable to define "Present Value Discount Rate", but no definition is really required. The definitions proposed in Changes 43 and 44 might be acceptable, but so might others. Currently this term is contractually undefined, but  in Section 10.3.1 it is stated that "...where appropriate, discount each amount then due under clause(x) above to present value in a commercially reasonable manner".  How is this inappropriate? 

12. "Specified Transaction" should not be a defined term (see proposed Changes 45 and 49). This is merely a "stealth" tactic to incorporate other transactions/contracts into this Contract. When and if parties determine that such a term is appropriate, it can be the subject of a Special Provision. 

13. As to Change 49, the first two additions were discussed above. The definition proposed for Guarantor (by CINERGY MT) ignores the fact that a guaranty will generally be limited to some degree.  For the proposed definition to be acceptable, add " in whole or in part," immediately following the word "guaranty".  Likewise, the definition for "Credit Rating" should be amended by adding the following clause to the end:  "if there is no long-term senior unsecured debt, the corporate issuer rating shall be used."  And the term "Investment Grade" should be deleted in its entirety because it suggests that being "Investment Grade", is a precondition for being creditworthy.  All other proposed definitions (offered by CINERGY MT), if kept at all, should be set forth only in a Credit Support Agreement, or as a Special Provision. As to definitions offered by FL P&L, to the extent they are not duplicative of definitions already addressed,  they should be addressed only in a Credit Support Agreement or as a Special Provision. 

As to Section 3 Changes: 

1. Changes 50 and 51 are merely a different way of saying what is already said. They are not improvements. 

2. Change 52 is probably acceptable, but not necessary based on how Transaction Confirmations are typically done. 

3. Changes 53 and 54 are not appropriate, and would only serve to complicate and delay compensation and increase the likelihood of litigation. 

4. Changes 55 and 56 are acceptable, but either one eliminates the need for the other. 

5. Change 60 is acceptable, but the remaining changes proposed for Section 3.2 are inappropriate in that they introduce conflicting, or at best a differing, concept for which there is no adequate show of support. 

6. Changes 64 and 65 are acceptable as options for the Parties if they so choose, but should not be considered as anything but options. 

As to Section 4 Changes: 

1. Change 66 is appropriate because "notice" is not a defined term. 

2. Change  67 makes explicit what is already implicit. 

As to Section 5 Changes: 

1. Change 68 would / might place additional obligations on Seller. To the extent this is desired such new language might better appear as a Special Provision because in most instances it has no applicability. 

As to Section 6 Changes: 

1. Change 69 might be appropriate in the form of a Special Provision, but not as proposed because in most instances it would have no applicability. 

2.Change 70 might be appropriate in the form of a Special Provision, but not as proposed. Where used as a Special Provision, it is likely to appear in a much shorter version. 

3. Change 71 is merely another way of saying what is said in the sentence that precedes it. It adds nothing but redundancy. 

4. Change 72, with the inclusion of the terms "federal, indian, state, of local", invites argument and litigation.  Removing those terms would make it clear that they merely modified "sales, use, utility, consumption or other similar Taxes" but the existing language already says the same thing in different words, so the change is not needed or helpful.   

5. Change 73 is not helpful and places a burden on the party paying a tax that in fact rests with the party entitled to a tax exemption. When those parties are one and the same, the added language would do no harm, but if they are different, the added language would enable the exempt party to claim that its failure to receive the benefit of the exemption is the fault of the other party merely because that party never requested necessary documentation. 

6. Changes 74 and 75 deal with added language on the subject of "consumption or use" taxes. As noted with regard to Change 72, there is no confusion on who is responsible for such taxes. This added language is not needed, changes nothing but adds verbiage and confusion ("notwithstanding anything to the contrary herein" will always cause a reader to wonder why the writer cant speak in "plain English"). 

7. Changes 76-78 reflect a lack of understanding on how the current NAESB language deals with the issue of a "sales".  There should be no deletion of the existing language. 

8. Change 79 adds language that is totally un-necessary for anyone who understands the meaning of the word "all" as in "all taxes". 

9. Change 80 is unacceptable because on the issue of "sales tax" (which will always be imposed either before or at the point of sale) it contradicts the foregoing language. As to the other noted taxes, the added language is redundant. 

10. Change 81 is totally un-necessary, changes nothing but adds verbiage and confusion ("notwithstanding anything to the contrary herein" will always cause a reader to wonder why the writer cant speak in "plain English"). 

11. Change 82 states the obvious. It is, on its face, applicable only when Seller imports gas before delivering it to the Delivery Point and is totally consistent with the remainder of the existing provision except that it confuses matters by saying "Notwithstanding the foregoing...". Spare us and forget this addition. 

As to Section 7 Changes: 

1. Change 83 is not needed and is totally inconsistent with the fact that parties currently address this issue on the Cover Sheet  in a way that they are not forced to believe that "one size fits all". 

2. Changes 84-86 suggest, in part, that there is an "INDUSTRY STANDARD" as to when payment is due. That suggestion is proven false by the conflicting wording found in the various proposed changes. Individual contracts should be able specify when payment is due (one size does not fit all). This can best be done by allowing the parties to select from a number of options or merely by having them address the matter as a Special Provision. 

3. Changes 87 and 88 are not necessary and in reality change nothing because "nonperforming party" is sufficiently descriptive even though it is not a contractually defined term. 

4. Change 89 introduces the concept of an "Accelerated Payment Invoice". In theory, this might be an acceptable option and is clearly something that can be incorporated into a Special Provision. It should not, however, be a mandated change that replaces the currently existing Section 7.3. 

5. Change 90 would make explicit what is already implicit. It is a slight change that will not hurt, but we fail to see that it is needed. 

6. Changes 91 and 92 are appropriate because "notice" is not a contractually defined term. 

7. Change 93 deals with the prospect of paying via the New York Mercantile Exchange (NYMEX). Such an event is likely to be very rare (perhaps slightly more likely than the possibility that payment will be made via the State Bank of Paduka, Alaska). This change should not appear in the contract itself unless it is in the form of an option. It could also appear as a Special Provision. 

8. Change 94 is not needed. It might make explicit what is already implicit, but no contract needs to contain such details/ triviality.  Furthermore, Canadian companies may not need/have an IRS W-9 Form. 
  
As to Section 8 Changes: 

1. Change 95 is not needed though it might make explicit what is already implicit. 

2. Change 96 is not needed. What part of "all" is unclear? 

3. Changes 97 and 99 are proposed deletions that would be harmless, though the existing language is not a problem and no deletion is required. 

4. Change 98 is an addition that would be harmless,though the existing language is fine and no addition is required. 

5. Change 100 proposes an alternative Section 8.3. It is not an improvement and leaves one wondering what is meant by the term "other charges thereon". 

As to Section 10 Changes: 

1. Changes 101-107 presume the existence of a Credit Support Agreement (CSA) which would also incorporate the concept of an Adequate Assurance Trigger. Conceptually this might be acceptable as an option or Special Provision, but Change 107 recognizes that none of the subject changes in Section 10.1 are needed. That being the case, it makes more sense to leave Section 10.1 as is and structure the CSA so that it is also an Amendment to the Base Contract that, among other things, could incorporate such changes in Section 10.1. To do otherwise is to favor those who want this specific change over the industry as a whole which, from all indications, has been content with the existing provision. 

2. Changes proposed for Section 10.2 (Changes 108-118)represent another way of defining and dealing with an Event of Default. Whether the provision as revised is better is a matter of opinion. Unless there is a consensus that the revised provision is clearly better, it is our belief that such changes should not be made in the Base Contract, though they might be considered as an option or set forth in a Special Provision. 

3. Changes proposed for Section 10.3 (Change 119) represent another way of determining a Non-Defaulting Party's rights relative to the rights of the Defaulting Party. Whether the provision as revised is better is a matter of opinion. Unless there is a consensus that the revised provision is clearly better, it is our belief that such changes should not be made in the Base Contract, though they might be considered as an option or set forth in a Special Provision. A real problem with the revised provision is that it provides a contractual basis for a Non-Defaulting Party to treat the obligations of the Defaulting Party as if they include the obligations of the Defaulting Party's Affiliates. No Party is required by law to assume the obligations of an Affiliate (Affiliates are, after all recognized as being separate and distinct entities), and the presence of such language raises the question of how knowledgeable / free a party is that would agree to such language. The revised provision should definitely not be made a part of the Base Contract. 

4. Changes proposed in Section 10.3.1(Changes 120-127) were made solely to accommodate the terms Cost (see discussion above relating to Change 37) and Present Value Discount Rate (see discussion above relating to Change 44). These changes are clearly not needed. 

5. Changes proposed for Section 10.3.2 (Change 128-129) represent an alternative way(s) of providing for Setoffs. Whether the provision as so revised is better is a matter of opinion. Unless there is a consensus that the revised provision is clearly better, it is our belief that such changes should not be made in the Base Contract, though they might be considered as an option or set forth in a Special Provision. A real problem with the revised provision found in Change 129 is that it provides a contractual basis for a Non-Defaulting Party to treat the obligations of the Defaulting Party as if they include the obligations of the Defaulting Party's Affiliates. No Party is required by law to assume the obligations of an Affiliate (Affiliates are, after all recognized as being separate and distinct entities), and the presence of such language raises the question of how knowledgeable / free a party is that would agree to such language. The revised provision(s) should definitely not be made a part of the Base Contract. 

6. Change 130 is, at best, not understood, and, at worst, misplaced (Why have a change in the numbering sequence?). 

7. Changes proposed under the heading of Bilateral Setoff Applies, and Triangular Setoff Applies (Change 131) are, in concept, only another version of Changes 128-129. In all instances our comments are the same. 

8. Changes proposed in Section 10.3.3 are made only to incorporate the newly defined term Present Value Discount Rate. These changes are not needed for the reasons mentioned in connection with prior comments on Changes proposed for Section 10.3.1. 

9. Changes proposed for Section 10.4 (Change 135-138) are made only to incorporate the newly defined term Final Payment Amount (The only other place this term is used is in Change 128 where it is defined.). These changes are not necessary. 

10. Change 139 proposes the deletion of Section 10.6. This deletion, if it does occur, carries with it no legal significance because the Early Termination Date mentioned therein, and the rights associated with it are contractual terms / rights only. Section 10.6 is in essence a statement of "fact" and the deletion of the statement HAS NO AFFECT ON THE "FACT(S)". Accordingly, the proposed deletion is one that elevates form over substance. 

11. Change 140 is also a change that is reflective of form being elevated over substance. If the parties enter into a CSA, the CSA can and should be structured as an amendment to the Base Contract, and that would render proposed Section 108 totally un-necessary. Furthermore, regardless of what proposed Section 10.9 states, it is in essence a CSA. To the extent a CSA is desired by the parties, it should be set forth in the form of a separate document that, on its face amends the Base Contract. 

As to Section 11 Changes: 

1. Force Majeure provisions can take many forms. In redrafting, the NAESB form of Agreement should not suggest that any particular form is better than another, indeed this very principle is evidenced in SECTION 11.6.  Change 147 is one that Consumers has historically made via a Special Provision and it is prepared to continue doing so unless such a Special Provision is rendered moot by the adoption of Change 147. 

2. Changes 152-155 are appropriate because "notice" is not a contractually defined term. 

3. As to all other proposed Changes in Section 11, they should not be incorporated into the Base Contract, though they may appear as options or Special Provisions. 

As to Section 12 Changes: 

1. Changes proposed in Section 12 are only for the purpose of incorporating the concept that after the Contract is terminated certain "additional" provisions would continue thereafter, namely Sections 13, 14.10, the waiver of a jury trial provision (if applicable), and the arbitration provision (if applicable). The only  "additional" provisions that currently exist and MIGHT, therefore, be applicable to the NAESB Base Contract form are Section 13 and Section 14.10.  Section 13,  deals only with limitations on the rights of the parties. The termination of a contract does not, however, "resurrect" rights that did not exist during the term of the contract so there is really no need for a change that references Section 13.  Section 14.10 deals with confidentiality which parties may or may not want to be maintained following contract termination but such a decision should be left to the parties not NAESB. The other changes clearly might be made via an option or Special Provision when they are "applicable". 
Such changes should not, however, be made to the Base Contract as proposed. 

As to Section 14 Changes: 

1. Changes proposed for Section 14.1 (Changes 160-164) are acceptable in the form of an option or Special Provision, but should not otherwise be made to the Base Contract as proposed so as to avoid showing favor to any particular party. 

2. Change 165 to Section 14.3 is acceptable. 

3. The Changes proposed to Section 14.5 (Change 166-168) are stealth additions / substitutions likely designed only to enlist NAESB support behind the efforts of one or more parties to force others into believing that they should, or even must, waive legally recognized rights. Changes of this sort might appear as options or Special Provisions, but they should definitely not appear as part of the Base Contract as proposed. 

4. Change 179 is inappropriate and would limit the scope of the confidentiality provision (Section 14.10) to a small sub-set of what is currently covered. 

5. Change 170 is at best un-necessary and at worst totally inappropriate because to the extent an Affiliate is working as a "counsel, accountant" or as some "other" agent of the disclosing party, there is an existing exception. If the Affiliate is not working in such a capacity they have no need or right to such information. 

6. Change 171 is appropriate and one that Consumers regularly makes via a Special Provision. 

7. Change 172 as currently written is very unacceptable, however, if the word "including" is changed to "excluding", this change when thus amended would be acceptable. 

8. Change 173 does not fit and is un-necessary because of Section 13. 

9. Section 14.12, in all of its forms, is unacceptable as proposed though such provisions might be incorporated as Special Provisions or options.
