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North American Energy Standards Board

1301 Fannin, Suite 2350, Houston, Texas 77002

Phone:  (713) 356-0060, Fax:  (713) 356-0067, E-mail: naesb@naesb.org


Home Page: www.naesb.org

December 21, 2005
TO:
NAESB WGQ Contracts Subcommittee
FROM:
Todd Oncken (NAESB Deputy Director)

RE:
NAESB WGQ Contracts Subcommittee Meeting Final Minutes – December 14, 2005
NORTH AMERICAN ENERGY STANDARDS BOARD

WGQ CONTRACTS SUBCOMMITTEE MEETING

Wednesday, December 14, 2005 – 10:00 a.m. to 4:00 p.m., Central 

NAESB Offices in Houston, Texas

Final MINUTES
1.
Welcome & Administrative Items

Mr. Sappenfield called the meeting to order.  Mr. Oncken gave the antitrust advice and took roll of attendees.  The draft agenda was reviewed.  Ms. Gussow moved, seconded by Mr. Hebenstreit, to adopt the agenda as presented.  The motion passed unanimously.  

Ms. Gussow moved, seconded by Ms. McCain, to adopt the draft minutes from October 11, 2005, as revised.  The motion passed unanimously.  

Mr. Zavodnick moved, seconded by Mr. Burden, to adopt the draft minutes from November 4, 2005, as revised.  The motion passed unanimously. 

Ms. Gussow moved, seconded by Mr. Clements, to adopt the draft minutes from November 7, 2005, as revised.  The motion passed unanimously. 

Ms. McCain moved, seconded by Mr. Zavodnick, to adopt the draft minutes from November 23, 2005, as revised.  The motion passed unanimously. 

2. Discuss the method used to complete the UPDATE to the NAESB BASE contact Request R05014
Discuss and develop approach for disposition of comments:  Mr. Sappenfield reviewed the proposal for further processing of Request No. R05014, which was included in the draft agenda, as follows:  
Review comments in following order: Section 1, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, and 14.  Then work on Section 2 Definitions and content of the Cover Page and Confirmation Sheet. Finally work on layout of entire document with focus on possible revisions to layout of Cover Page and Confirmation.

During discussion of the approach, Mr. Sappenfield clarified that the subcommittee will not be limited by previous discussions as each section is considered.  He explained that the subcommittee would look at each comment, or group of comments, and develop a consensus.  For areas where there is a great disagreement, the discussion should frame the issues for future discussions.  Additionally, he also noted that the comments will be reviewed in light of the mission statement for Request No. R05014 (see http://www.naesb.org/pdf2/wgq_contracts101105a1.doc).  
3. Begin reviewing comments based on the agreed-upon approach

The subcommittee discussed each of the proposed changes according to the method discussed above.
Footnote 10:  Mr. Novak opposed the suggestion to delete the reference to “physical” gas in Section 1.1, since the primary function of many LDCs is to take physical delivery of gas.  During discussion it was noted that the definition of gas includes physical attributes.  The subcommittee determined the comment should not move forward.  

Footnote 11:  During discussion it was noted the several comments proposed language that would clearly state the NAESB Base Contract and any transaction confirmation were a single agreement.  Many participants supported the language, noting that additional specificity could be helpful from a bankruptcy standpoint.  Participants discussed whether this was a departure from the manner in which the industry has viewed the NAESB Base Contract.  Ms. Hazel noted that the Southern District of Texas, in a bankruptcy proceeding, has previously determined that the NAESB Base Contract and three transaction confirmations were a single transaction.  It was also noted that specific transactions can be disputed under the agreement, without calling all transaction confirmations into question.  The subcommittee determined the appropriate place to address this issue was through the proposed modification to the definition of “Contract” (see footnote 36).  

Footnote 12:  Ms. Gussow explained the proposed change would clarify the definition of “Gas Transactions” and specify that transportation and storage are not included.  The proposed change did not have the support of the subcommittee for several reasons.  First, it was noted that the proposed change could contradict the first sentence of the section.  Additionally, several parties stated the addition of the proposed language – that this agreement would supersede all other agreements – was inappropriate.  It was noted that these issues were addressed in other areas of the contract (see Sections 14.4 and 1.1).  The subcommittee determined the comment should not move forward. 
Footnote 13:  Ms. Greenblat opposed the proposal, which would expand the oral transaction procedures, because many organizations do not have the technology to effectively record and store text messaging and instant messaging communications.  Mr. Ryan shared similar concerns.  Mr. Novak noted that the definition of EDI could be interpreted to include text and instant messaging, so the proposal was already accommodated under the agreement.  The subcommittee determined the comment should not move forward. 

Footnote 14:  Ms. Hazel opposed the proposed modification, noting that there were instances where items should be mutually agreed, but should not be encumbered by a writing.  No participant identified any specific problem that had resulted because of this issue. The subcommittee determined the comment should not move forward. 
Footnote 15:  Ms. Klecka opposed the proposed modification because not all systems have the ability to print transaction confirmations based on the duration of delivery of gas.  Ms. Gussow added that there are times when a single delivery could be a huge transaction.  Mr. Tucker explained the change was proposed to decrease paper flow administration.  The comment was withdrawn.  
Footnote 16:  See discussion in footnote 11.
Footnotes 17, 18, 19:  Mr. Connor proposed that the changes should not be included.  There were no comments in support of the proposals.  The subcommittee determined the comments should not move forward.  

Footnote 20:  Mr. Connor proposed that the change should not be included.  During discussion it was noted that the current language has not been particularly problematic.  The subcommittee determined the comment should not move forward.  
Footnote 21:  See discussion in footnote 11.

Footnotes 22, 23, 24, 25, 26:  This series of changes discusses the consent of agents to record transactions.  Mr. Sappenfield noted that there is a FERC ruling on this issue.  No participant identified any specific problem that had resulted because of this issue. The subcommittee determined the comment should not move forward.  
Footnote 27:  The subcommittee determined the comment should not move forward.    

Footnote 28:  Several participants opposed the proposed deletion of “or validity” in Section 1.4, because a potential shifting of proof could occur.  Mr. Butler explained the intent of the section was that a party could not claim a recording was fraudulent.  Mr. Noulles agreed that validity refers to the recording and enforceability refers to the transaction evidenced by the recording.  After discussion, the subcommittee determined the comment added clarity to the issue and should move forward. 
Footnote 29:  Mr. Ryan noted that the subcommittee considered a similar proposal the last time the NAESB Base Contract was reviewed, and determined at that time not to specifically highlight the statue of frauds issue by specifically including it.  There was not strong support for including the language.  Ms. Gussow withdrew the comment.    

Footnote 30:  The subcommittee did not support including the proposal to direct counterparties to provide copies of telephonic recordings in instances of dispute.  It was noted that there are instances when the recordings are not clear and unambiguous, and the parties have an interest in presenting recordings that support their interpretation of the disputed transaction without including this additional language.  

Section 3

Footnote 50, 51:  This was a wordsmithing change.  The subcommittee determined the comment should not move forward.
Footnote 52:  Mr. Connor proposed, and Mr. Novak supported, rejecting the proposed change.  During discussion, it was noted that the proposed changed contemplates the addition of language for uniform delivery flow, and many LDCs do not have the capability to support such a change.  The subcommittee determined the comment should not move forward.
Footnotes 53-63:  This set of comments proposes changes to the calculation and application of the Cover Standard in Section 3.2.  Mr. Berkmeier opposed the inclusion a reduction for any quantity for which no replacement is available, because determining that quantity could be difficult.  He suggested including the proposal would increase the likelihood of litigation under the agreement.  During discussion Ms. Klecka highlighted an additional issue – there are differing interpretations for how this section applies when there is not sufficient supply to replace the full amount.  For example, if the full contract amount is 10 units and 5 units are available in the market place, how are the remaining 5 units priced?  Is it the cover price paid for the available 5 units or the spot price?  There was not consensus among participants on how the current language should be interpreted.  Additionally, Ms. Hazel stated the current language does not address a deficiency at a pooling point where a specific transaction cannot be identified as the replacement transaction.  Mr. Sappenfield proposed that the subcommittee ask for another round of comments specific to this issue.  The comments should include examples of current problems, if available.
Mr. Connor will submit separate comments on an additional issue for this section for discussion at an upcoming meeting. 
Section 4
Footnote 64:  The subcommittee declined to make “Notice” an undefined term.  
Footnote 65:  The subcommittee declined to include the proposed language discussing methods of notice in this section.  Notices are specifically addressed in Section 9. 
Section 5
Footnote 66:  Ms. Hazel opposed the added language, noting that the issue was already addressed in the definition of “Receiving Transporter.”  The subcommittee agreed with Ms. Hazel’s assessment.  There was also discussion on whether this section should be updated from the current 1 MMBTU dry to Dekatherms, the measurement unit used in other NAESB standards.  There was opposition to the proposal, and the subcommittee did not adopt the proposal.  

Section 6
Mr. Sappenfield noted that the proposed changes in this section represented the opinion of the sub-group that previously discussed this topic.  He noted that most of the proposed changes were intended to make it clear which counterparty is responsible for reporting the transactions to governmental bodies.    

Footnote 67, 71:  Ms. Klecka suggested the language discussing Customs should be a cover page election, since in many instances it would not apply because many users of the NAESB Base Contract do not do transactions near an international border.  Ms. Hazel suggested a default transaction country should be indicated.  Mr. Connor suggested the change should not be made, and instead included in the special provisions when applicable.  Mr. Novak disagreed, noting the importance of the issue since many companies are doing import reporting and the change would improve the accuracy of the reporting.  Mr. Sappenfield added that large fines can be assessed for reporting infractions.  Mr. Novak agreed that a cover page election would be suitable and volunteered to draft language to be discussed at a future meeting.
Footnote 68:  Mr. Berkmeier opposed the change because the burden of providing the tax exemption information should be on the party seeking to use the exemption – not on the other counterparty to request information on the exemption.  Mr. Tucker withdrew the comment.  

Footnote 69, 70:  Several participants suggested that the existing elections addressed the concerns noted in the comments.  The subcommittee determined the comments should not move forward.
Section 7
Footnote 72:  Ms. Hazel opposed the suggestion to include a definite deadline for issuance of an invoice.  The subcommittee agreed and determined the comment should not move forward.
Footnote 73:  This was a wordsmithing change.  The subcommittee determined the current language should be maintained and the comment should not move forward.
Footnote 74:  The subcommittee determined the current language was sufficient and the comment should not move forward.
Footnote 75:  Ms. Gussow stated that organizations should have sufficient time to process changes to account information before an electronic payment is scheduled to occur.  She agreed that a timeframe should be established, with the responsible party being the party who is changing account information.  After some debate, the subcommittee agreed that the issue should be addressed in Section 9.1, Notices.  Mr. Mazza noted that since the bank information is contained on the Cover Sheet of the NAESB Contract, it could be considered an amendment each time the information is updated.  There was not support for Mr. Mazza’s comment on this issue.  Ms. Gussow stated updating the information is really an on-going problem, and a simpler solution should be developed.  Mr. Sappenfield noted that Ms. Gussow proposed a new appendix to the NAESB Contract (FEDI Agreement) that could be used to transmit the updated information.  Mr. Novak supported simplifying the process.

Language on this issue was developed and included in Section 9.1.  This issue was identified for additional comment prior to the next meeting.  
Footnote 76, 77:  The subcommittee declined to include imbalance charges in an accelerated invoice.  
Footnote 78:  The subcommittee determined the current language was sufficient and the comment should not move forward. 

Footnote 79:  The general consensus of participants was that the current language was sufficient because an adjustment to an invoice was an invoice.  It was noted that any changes to an invoice should appear in writing.  Ms. Gussow withdrew the comment.  
Footnote 80, 81:  The subcommittee declined to make “Notice” an undefined term.  

Footnote 82: The subcommittee identified this proposal as a carryover from the ISDA Annex discussions.  The subcommittee determined the comment should not move forward. 
Footnote 83:  Ms. Gussow explained that regulations require her organization to keep the IRS information on file, and her organization has experienced difficulties in obtaining updated information for some counterparties.  No other participants discussed facing similar difficulties in obtaining updated information.  Mr. Zavodnick noted that the information appeared similar to updating contact information, and suggested it be addressed in Section 9.1.  Mr. Berkmeier added that, if included, the language should be broadened to accommodate similar information for counterparties from Canada and Mexico. The subcommittee determined the comment should not move forward. 
Additional Comments on Section 7.4:  Mr. Mazza suggested including language that a Customer disputing an amount on an invoice should provide documentation on or before the Payment Date without undue delay.  The comments were incorporated into the working document and should be discussed at a later date.  

Section 8

Footnote 84:  The subcommittee agreed this was an error in the current document.  The subcommittee determined the comment should move forward.
Footnote 85:  The subcommittee determined it was not appropriate to include the reference to Section 10.1, because Section 10.1 discussed a lien on collateral and Section 8.2 discuses a lien in the gas.  The subcommittee determined the comment should not move forward. 

Footnote 86, 88:  The subcommittee determined the comment should not move forward.
Footnote 87:  The subcommittee agreed that a change should be made to address wrongful death causes of action.  The change proposed in this comment was not accepted, but alternate language was developed and included in the work paper.  
Footnote 89:  The subcommittee declined to accept the proposed change because expanding beyond change in title to control and possession would be a substantial conceptual change.  i 

4. Establish meeting dates, time and locations for continuing review  and processing of comments 

Future Meetings:

· January 10, 2006 - meeting in Houston hosted by NAESB (10:00 a.m. to 4:00 p.m. Central)

· January 24, 2006 - meeting in Houston hosted by NAESB (10:00 a.m. to 4:00 p.m. Central)

· February 14, 2006 - meeting in Houston hosted by NAESB (10:00 a.m. to 4:00 p.m. Central)

5. Other Matters

No other matters were discussed.

6. Adjourn 
The meeting adjourned at 3:35 p.m. Central.  
7.
Attendance
	Name
	Organization
	Notes

	Judy Barnes
	Apache Corp.
	Phone

	Kim Barry
	PPL Energy Plus
	Phone

	Frank Berkemeier
	Consumers Energy
	In Person

	Randy Bevis
	Cinergy
	In Person

	Alan Bransgrove
	Xcel Energy
	In Person

	Chuck Brown
	El Paso Production
	In Person

	Kelly Buechler
	Anadarko Petroleum
	In Person

	Christopher Burden
	Williams Gas Pipeline
	In Person

	Scott Butler
	ConEdison of NY
	Phone

	Ron Clements
	Anadarko Petroleum
	In Person

	Craig Colombo
	Dominion Resources
	In Person

	Pete Connor
	NiSource Distribution
	In Person

	Dale Davis
	Williams Gas Pipeline
	In Person

	Mike Davis
	Tennessee Valley Authority
	Phone

	Carla Dent
	Chevron Natural Gas
	Phone

	Mary Edmonds
	Williams Power Company
	Phone

	Bruce Garcy
	National Grid
	Phone

	DeMonica Gladney
	ExxonMobil Gas and Power Marketing
	Phone

	Mark Gracey
	Tennessee Gas Pipeline
	In Person

	Paramy Graff
	Apache Corp.
	Phone

	Marcia Greenblatt
	Sempra Energy
	Phone

	Dona Gussow
	FPL
	Phone

	Carolyn Hazel
	ConocoPhillips
	In Person

	Bill Hebenstreit
	El Paso Production Co.
	In Person

	Lisa Hermann
	Chevron Natural Gas
	Phone

	Richard Ishikawa
	SoCalGas
	Phone

	Angie Ishikawa
	SoCalGas
	Phone

	Stephanie Karm
	El Paso Production Co.
	In Person

	Ellen Klecka
	Cinergy
	In Person

	Jason Klein
	BG LNG
	Phone

	Anne  Kyzmir
	National Fuel Gas Distribution
	In Person

	Mickey Jo Lawrence
	Apache Corp.
	Phone

	Rose Lennon
	Washington Gas
	Phone

	Anne  Lovett
	PPL Energy Plus
	Phone

	Susan Lum
	El Paso Production Co.
	In Person

	Phil Mazza
	Anadarko Petroleum
	In Person

	Marcy McCain
	Duke Energy Gas Transmission
	In Person

	Thomas Noulles
	Williams Power Company
	In Person

	Mike Novak
	National Fuel Gas Distribution
	In Person

	Todd Oncken
	NAESB
	In Person

	David Portz
	David A. Portz PC for Total Gas & Power NA
	In Person

	Denise Rager
	NAESB
	In Person

	Mark Russell
	Salt River Project
	Phone

	Porter Ryan
	El Paso Production
	In Person

	Keith Sappenfield
	EnCana Marketing
	In Person

	Abby Snyder
	Sempra Energy
	Phone

	Lori Thompson
	American Electric Power
	Phone

	Jim Trangsrud
	Salt River Project
	Phone

	Patricia Treat
	Apache Corp.
	Phone

	Rick Tucker
	EnCana Marketing
	Phone

	Kim Van Pelt
	Panhandle Eastern Pipe Line
	In Person

	Dennis Veltre
	NJR Energy Services
	Phone

	Steve Watson
	Tennessee Valley Authority
	Phone

	Alex Wyche
	Anadarko Petroleum
	In Person

	Lori Zabrecky
	PPL Energy Plus
	Phone

	Amy Zaguli
	ExxonMobil Gas and Power Marketing
	Phone

	Steve Zavodnick
	Baltimore Gas and Electric
	In Person
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