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November 15, 2005
TO:
NAESB WGQ Contracts Subcommittee
FROM:
Todd Oncken, NAESB Deputy Director
RE:
NAESB WGQ Contracts Subcommittee Meeting Final Minutes – November 7, 2005
NORTH AMERICAN ENERGY STANDARDS BOARD

WGQ CONTRACTS SUBCOMMITTEE MEETING – 
Section 10, Financial Responsibility and Section 11, Force Majeure
Monday, November 7, 2005 – 1:00 p.m. to 5:00 p.m., Central 

Face to Face Meeting with Conference call
Final MINUTES
1.
Welcome & Administrative Items

Mr. Sappenfield called the meeting to order.  Mr. Oncken gave the antitrust advice and took roll of attendees.  The draft agenda was reviewed.  Mr. Clements moved, seconded by Mr. Zavodnick, to adopt the draft agenda as presented.  The motion passed unanimously.  

2. Continue the review, discussion and processing of comments for UPDATE to the NAESB BASE contact Request R05014
The purpose of this meeting was to focus on the comments submitted on Section 10, Financial Responsibility, and Section 11, Force Majeure.  The subcommittee reviewed each of the comments and made a determination as to whether discussion should continue on the comment.  In cases where multiple comments discussed the same issues, the comments were reviewed together and the subcommittee determined which of the comments, if any, should move forward for incorporation into the revised NAESB Base Contract.  The discussion below references the comments by footnote number according to the designation contained in the work paper for this meeting (http://www.naesb.org/pdf2/wgq_contracts110705w1.doc). The text of the comments is also available in that document.
Section 10, Financial Responsibility

Footnote 102 & 103:  Cinergy Marketing & Trading’s proposal to include an adequate assurance trigger was discussed.  Ms. Klecka explained that the proposed language (and corresponding modification to the cover page) would not limit the current language for adequate assurance, but would provide additional adequate assurance triggers.  Ms. McLaughlin opposed the modification in favor of maintaining the adequate assurance language as it is drafted.  Several participants agreed that the language should remain broad, as originally drafted.  Mr. Portz supported the modification because it would bring the NAESB Base Contract closer to the ISDA and EEI agreements.  Ms. Hazel also expressed concern that since parties that trade physical gas don’t necessarily maintain investment grade ratings, including the language could encumber the use of the agreement.  Mr. Sappenfield summarized that the majority of participants did not support including the proposed change because the current language was adequate.  He added that one benchmark for inclusion in the revised agreement, as noted in the mission statement, is broad industry usage.  
[During discussion it was discovered that Cinergy’s proposed definitions 2.45 and 2.46 were switched.  The revised definitions are reflected in the attachment to these minutes.]
Footnote 104:  Ms. McLaughlin explained that a performance bond is not viewed as an appropriate measure for adequate assurance.  The subcommittee agreed with the proposed modification.
Footnote 105 and 106:  The proposed changes referenced by footnotes 105 and 106 discuss the granting of a first priority security interest in the adequate assurance.  The subcommittee agreed that language on this issue should be included and determined the proposed modification in footnote 106 should be carried forward.
Footnote 107, 108 and 112:  These proposed changes address adding language related to the NAESB Credit Support Addendum (CSA).  Since the NAESB CSA is a stand-alone document, the subcommittee determined not to carry the proposed changes forward.    

Footnote 109:  This comment submitted by Florida Power & Light proposed to delete Section 10.2.  Ms. Klecka noted that it appeared Florida Power & Light proposed language on this topic as a definition.  The subcommittee determined not to carry the proposed changes forward.  

Footnote 110:  This comment proposed a change in the capitalization of “guarantor”.  This comment was carried forward for consideration in connection with the proposed changes to Section 2, Definitions. 

Footnote 111:  This comment submitted by Williams Power proposed to delete Section 10.2(vii).  The subcommittee determined not to carry the proposed deletion forward.

Footnote 113:  The subcommittee discussed whether the current provision has been working adequately or the timing should be changed to three business days, as proposed.  The majority of participants did not support including the proposed change because the current language was adequate.  
Footnote 114:  Ms. McLaughlin reviewed each of the four additional events of default proposed by American Electric Power.  Mr. Shepard suggested that the subcommittee limit the proposal to include default under a specified transaction to transactions of the same kind and not extend to all obligations between the parties.  There was some support for the concept of limiting the proposed event of default, but no changes were made to the comment since the focus of the meeting was discussing which comments would go forward, not drafting specific language.  It was also suggested that it might be appropriate to include the specified transaction default as a cover page option.  Ms. Kowch suggested that cross-default of borrowed money should also be a cover page option, so the parties could negotiate whether the event of default would be included.  It was noted that making certain of the other events of default cover page elections would make the NAESB Base Contract follow a similar format to the EEI and ISDA agreements.  All of the items contained in this comment were identified as items for further discussion.   

Footnote 115:  Ms. Klecka explained that the proposed language would be appropriate if the subcommittee determined that the additional events of default should be cover page selections.  The subcommittee moved this comment forward.    

Footnote 116:  This comment submitted by Louis Dreyfus proposed two additional events of default.  Ms. Hazel opposed the provision discussing default on a material obligation not cured within two business days.  She suggested the language was unclear and overly broad.  Additionally, she said the language could be troublesome for companies that trade a range of commodity products, because each commodity could have different material obligations.  The subcommittee did not move this comment forward.
Footnote 117:  This comment submitted by EnCana Marketing proposed three additional events of default.  The subcommittee discussed the provisions and determined that the comments should not move forward. 
Footnote 118:  This comment submitted by Williams Power proposed to modify the Non-Defaulting Party’s right to withhold deliveries or payments.  Ms. Hazel opposed the proposed modification because it could give a party the incentive to liquidate the contract.  Mr. Sappenfield clarified that subcommittee participants did not include similar language as a broad industry practice.  The subcommittee determined that the comment should not move forward.  

Footnote 119:  This comment submitted by EnCana Marketing proposed language discussing events of default for a guarantor.  The subcommittee determined that the comment should move forward.

Footnote 120:  This comment submitted by American Electric Power proposed setoff language for Section 10.3 that would replace the current language.  During discussion the subcommittee discovered that the original language of Section 10.3 should not be deleted, so the language was reinserted into the working document.  This comment was carried forward and discussed with the comments submitted on 10.3.2.  (see footnote 130, 131 and 132)
Footnote 121:  American Electric Power’s suggestion to delete the number reference for Section 10.3.1 was not carried forward.
Footnote 122:  This comment submitted by EnCana Marketing introduces the concept of adjusting for costs in section 10.3.1 when early termination damages apply.  The subcommittee agreed the concept should be discussed and determined the comment should move forward. 
Footnote 123, 124, 125, 126, and 127:  These comments proposed discounting the settlement amount using the Present Value Discount Rate under section 10.3.1 when early termination damages apply.  The subcommittee did not support including the proposed change because the current language was adequate.
Footnote 128:  This comment submitted by Louis Dreyfus expands the concept of adjusting for costs in section 10.3.1 (see footnote 122).  The subcommittee determined the comment should move forward. 
Footnote 129:  This comment submitted by Louis Dreyfus proposes adding a number of other options that the Non-Defaulting Party may use to affect the Net Settlement Amount under section 10.3.2 when other agreement setoffs apply.  He explained this would eliminate any stumbling blocks to liquidating a security interest.  Mr. Shepard suggested the proposed language would complicate the NAESB Base Contract, when parties could avail themselves of the remedy through incorporating the NAESB CSA.  Ms. McLaughlin noted that there are times when collateral under the NAESB Base Contract would be appropriate, but does not rise to the level where a CSA would be needed.  She said the proposed language would provide counterparties with the ability to liquidate the collateral under that scenario.  The subcommittee determined the comment should move forward. 

Footnote 130, 131 and 132:  These comments proposed different options to allow triangular setoff.  Ms. Klecka explained that Cinergy proposed triangular setoff as an optional provision that could be selected on the cover page, and Florida Power & Light proposed language that would not be optional.  The subcommittee determined that the language proposed by Cinergy (footnote 132) should be carried forward to provide a format for including the language as an optional provision.  
Footnote 133, 134, and 135:  These comments proposed discounting the settlement amount using the Present Value Discount Rate under section 10.3.3.  The subcommittee did not support including the proposed change because the current language was adequate.

Footnote 136, 137, 138, and 139:  Ms. Klecka explained that these changes were related to the proposed changes to section 10.3.2 (see footnote 132).  The subcommittee determined these comments should move forward. 
Footnote 140:  This comment submitted by American Electric Power proposes to delete section 10.6.  The subcommittee determined 10.6 should not be deleted at this time, but this comment should be revisited during the drafting process.    
Footnote 141:  This comment submitted by Louis Dreyfus proposes language for return and substitution of collateral when a CSA is not being used.  The subcommittee determined this comment should move forward for further discussion. 

Footnote 176:  This comment submitted by American Electric Power proposes language addressing the presentation of certain financial records, including certified financial statements or an annual report containing such.  Mr. Kohnke suggested the provision should be optional since some organizations do not produce quarterly financial statements.  Ms. Hazel stated the proposed language was not commonly used. There was no determination on whether this comment should move forward.    
Section 11, Force Majeure 

Footnote 142, 143, and 147:  These comments submitted by BG LNG suggest adding LNG-specific language to the Force Majeure provisions.  Mr. Rich reported that Shell LNG and BG LNG held a meeting last week to begin discussing how LNG should be incorporated into this section.  He stated that the parties agreed that LNG should be viewed as a source of supply that is equivalent to the other commodities.  Mr. Rich said it is appropriate to include LNG-specific language for force majeure because the importance of LNG as a US gas supply source could increase while the revised NAESB Base Contract is in use.  Mr. Rich stated LNG could be looked at in three areas:  

(1) delays within the boundary of the US Economic Zone impacting the arrival of an LNG vessel at the Pilot Boarding Station (PBS); 
2) delays after arrival at the PBS impacting the arrival of an LNG vessel to the unloading berth at the regassification terminal; and 
3) interruptions to the regassification terminal services.

Mr. Rich suggested that Force Majeure language could be drafted for each of the areas, but did not suggest Force Majeure language that would extend beyond the US Economic Zone.  Ms. Collier agreed with Mr. Rich’s statements.  A separate meeting will be held to begin drafting the language based on the principles discussed above to be presented to the WGQ Contracts Subcommittee at the December 14 meeting.
Ms. Hazel suggested that the group work on a modification of the existing Section 11.2 instead of creating a separate section.  She stated that a separate provision could be confusing since the end user could be buying blended gas and it would be difficult to assign a specific source to the gas.

[For more information, please see handout presented by Mr. Rich http://www.naesb.org/pdf2/wgq_contracts110705w3.pdf.] 

Footnote 144:  This comment submitted during the NAESB ISDA Annex process proposed modifying Section 11.2(iii) by specifying it would apply only to primary Firm transportation.  The subcommittee determined the language was too limiting and that this comment should not be forwarded for further discussion. 

Footnote 145 and 146:  These comments included two proposals to include terrorism in the list of Force Majeure events.  The subcommittee determined that “acts of terror” was the appropriate language and forwarded the comment referenced by footnote 146 for further discussion.  

Footnote 148:  This comment submitted by Louis Dreyfus proposes a limitation on Section 11.3(i) such that it would only apply to the extent of curtailment on the affected pipeline segment.  Mr. Kohnke explained that a pipeline should not be able to fully curtail service on a pipeline when there is less than a full reduction in capacity.  It was suggested that the current language addressed Mr. Kohnke’s concerns.  Mr. Kohnke withdrew the comment from further consideration.     
Footnote 149 and 150:  These comments proposed additions to Section 11.3 that would limit Force Majeure in specific instances related to individual wells.  Mr. Shepard opposed adding the language, stating it did not represent the current industry standard.  He added that the two proposals are classic examples of a Force Majeure circumstance.  Mr. Sappenfield reminded participants that the subcommittee decided there should be a high burden for changing existing language that is working for the industry in favor of new language.  The subcommittee determined the comments should not go forward.
Footnote 151:  This comment submitted by American Electric Power proposes an addition to Section 11.3 that would limit Force Majeure at a pooling point to instances where the pooling point operator announced a Force Majeure event.  Several participants, including Ms. Kowch and Ms. Hazel stated this was a controversial issue.  Ms. Hazel added that the proposed provision could make sense where there is more than one source of supply, but in certain areas (such as the Gulf of Mexico) there is not more than one source of supply feeding the hub.  The subcommittee determined the comment should not move forward because of the controversy that surrounds the issue.  
Footnote 152:  This comment submitted by EnCana Marketing proposed an additional instance of Force Majeure under section 11.2.  Mr. Tucker explained that there are instances where production is behind a processing plant and alternative sources of gas are not available for delivery to the plant.  In this instance, he said it was important to determine whether the tailgate is a hub or delivery point.  The proposed language recognizes this situation as a Force Majeure event.  The subcommittee determined the comment should not go forward because it addresses a very specific circumstance that should not be included in the NAESB Base Contract.  

Footnote 153, 154, 155, and 156:  These comments propose making “notice” an undefined term.  These comments were carried forward for the wordsmithing phase of the project.  

Footnote 157:  This comment submitted during the NAESB ISDA Annex process proposed deleting Section 11.6.  The subcommittee determined this comment should not move forward.  The subcommittee has set a precedent of leaving the current language unless there is a strong reason to remove it. 

Footnote 158:  This comment submitted by EnCana Marketing proposes new Section 11.7 and Section 11.8.  There was not broad consensus that these proposed sections should be added.  The subcommittee determined the comment should not move forward.  
Mr. Sappenfield reminded the commentors that the purpose of the meeting was to develop a recommendation for the WGQ Contracts Subcommittee on which comments should move forward for its consideration.  He noted that the sub-group’s recommendation was not determinative and commentors were welcomed to raise specific issues regarding their comments at future meetings of the WGQ Contracts Subcommittee, where a vote will be taken on specific proposals, if required, to determine whether the proposed modification should be included in the revised agreement.  
3. Establish meeting dates, time and locations for continuing review  and processing of comments on Sections 10 and 11 
No additional meeting dates were discussed.

4. Other Matters

The next WGQ Contracts Subcommittee meeting is scheduled for December 14, 2005.  During that meeting, the subcommittee will review the outstanding comments and wordsmithing suggestions.  Also, the subcommittee will review any LNG-specific Force Majeure language developed prior to the meeting.  The work paper for the meeting will contain a redline of all remaining comments that have not been eliminated through the sub-group process.

The next two meetings will be scheduled at the December 14 meeting.  Mr. Sappenfield noted that Constellation Energy has offered to host a WGQ Contracts Subcommittee meeting in Baltimore.

5. Adjourn 
The meeting adjourned at 4:15 p.m. Central.  
6. Participation

	Name
	Organization
	Notes

	John Allocca
	KeySpan
	Phone

	Judy Barnes
	Apache Corp.
	In Person

	Randy Bevis
	Cinergy Marketing & Trading
	In Person

	Martha Braddy
	BG LNG Services
	In Person

	Chuck  Brown
	El Paso Production
	In Person

	Kelly Buechler
	Anadarko
	In Person

	Cynthia Clark
	KeySpan
	Phone

	Ron Clements
	Anadarko Energy
	In Person

	Susannah Collier
	BG LNG Services
	In Person

	Craig Colombo
	Dominion Resources
	Phone

	Pete Connor
	NiSource
	Phone

	Dale Davis
	Williams Gas Pipeline
	In Person

	Mike Davis
	Tennessee Valley Authority
	Phone

	Patti Diaz
	Arizona Public Service
	Phone

	Eileen Doherty
	Constellation New Energy
	Phone

	Mary Frances Edmonds
	Williams Power Company
	Phone

	Paramy Graff
	Apache Corp.
	In Person

	Marcia Greenblatt
	Sempra Utilities
	Phone

	Carolyn Hazel
	ConocoPhillips
	In Person

	Richard Ishikawa
	SoCalGas
	Phone

	Angelica Ishikawa
	SoCalGas
	Phone

	Shelley Jones
	El Paso Production
	In Person

	Stephanie Karm
	El Paso Production
	In Person

	Ellen Klecka
	Cinergy Marketing & Trading
	In Person

	Ernie Kohnke
	Louis Dreyfus
	Phone

	Janice Kowch
	BP America
	Phone

	Mickey Jo Lawrence
	Apache Corp.
	In Person

	Margaret Lester
	Dynegy
	Phone

	Ann Lovett
	PPL
	Phone

	Susan Lum
	El Paso Production
	In Person

	Phil Mazza
	Anadarko
	In Person

	Tracy McLaughlin
	AEP
	Phone

	Carol  Milanowski
	Williams Power Company
	In Person

	Tom Noulles
	Williams Power Company
	Phone

	Mike Novak
	National Fuel Gas Distribution
	Phone

	Todd Oncken
	NAESB
	In Person

	Jansen Pollock
	Constellation New Energy
	Phone

	David Portz
	David A. Portz PC for Total Gas & Power NA
	In Person

	Denise Rager
	NAESB
	In Person

	Randy Rich
	Bracewell & Giuliani LLP rep. Shell LNG
	In Person

	Marty Rogers
	Dynegy
	Phone

	Mark Russell
	Salt River Project
	Phone

	Porter Ryan
	El Paso Production
	In Person

	Keith Sappenfield
	EnCana Marketing
	In Person

	Mike Shepard
	Mewbourne Oil Co.
	In Person

	Cathy Szasz
	AEP
	Phone

	Ron Theriot
	Reliant Energy Services
	In Person

	Lori Thompson
	AEP
	Phone

	Patricia Treat
	Apache Corp.
	In Person

	Rick Tucker
	EnCana Marketing
	Phone

	Eric Twombly
	Louis Dreyfus
	Phone

	Kim Van Pelt
	Panhandle Eastern Pipe Line
	In Person

	Michelle Voinorosky
	BP
	Phone

	Steve Watson
	Tennessee Valley Authority
	Phone

	Stephen Williams
	Apache Corp.
	In Person

	Lori Zabreki
	PPL
	Phone

	Steve Zavodnick
	Baltimore Gas & Electric
	Phone

	John Zurita
	OATI
	In Person
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