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BUSINESS PROCESS AND PRACTICES
A.
Overview

1.
Base Contract for Sale and Purchase of Natural Gas (NAESB Standard 6.3.1)
Introduction

Several gas industry companies had indicated to the Gas Industry Standards Board (“GISB”) (the predecessor to the North American Energy Standards Board (NAESB)) that they were interested in developing a model gas purchase/sales contract which could be used for both traditional trading and ultimately trading by EDI (Electronic Data Interchange).  A survey of GISB members conducted by GISB in July 1995 indicated that 87% of the respondents wanted GISB to develop a model contract.  The development of a model contract was supported by all segments of the industry.  Support was also received from companies of all sizes each recognizing that a model contract could bring efficiencies and save money.  At the August 29, 1995 meeting GISB's Board of Directors instructed the Executive Committee to develop a model gas purchase/sales contract.  At the October 23, 1995 general meeting GISB's Board approved the 1996 Annual Plan which included, among other things "Adopt a model gas purchase/sale agreement" by March 31, 1996.  These explanatory notes discuss the manner in which the contract was developed and how it may be used.

Background

There are several thousand companies which buy and sell natural gas in the normal course of business.  A significant portion of these transactions are spot transactions with a contract term of one month or less.  There are probably tens of thousands of spot contracts which have been negotiated between parties.  In addition numerous contracts are in the negotiation phase.  Some spot transactions are agreed to on the telephone before these contracts get signed.  For a long while industry players have realized that the lack of a model contract has resulted in a significant amount of effort being expended on negotiating and reviewing draft contracts.  With so many contract language variations it is difficult for traders and contract administrators to remember the subtle differences in each contract - and every one is afraid of the deal which was made over the phone before a contract was signed.  A model contract should reduce the time spent on all aspects of contract negotiation, review and administration and improve the efficiency and cost effectiveness of the industry.  The model contract could also facilitate the added efficiency of contracting by EDI, which would streamline the process of nomination, scheduling, invoicing and payment.

Initial Contract Development

GISB, with its industry-wide membership, is the ideal forum for developing a model contract.  GISB's 200 member companies represent all segments of the gas industry - they include producers, marketers, pipelines, LDCs, end-users and companies which provide services to the industry.  The membership range from some of the largest corporations in the world to some that are relatively small.  So although not all industry companies are members of GISB there is a good cross-section of the industry represented.  

The contract language group of GISB's Market Initiation Task Force (MITF) undertook the development of the contract.  At any one time, the group consisted of about 20 members from all segments of the industry, although 39 different people attended one or more of the meetings.  In order to keep the contract as simple as possible it was agreed that the group would focus on the most frequently used contract form, the spot contract.  Meetings, which were open to anyone who was interested in participating, were held at approximately monthly intervals.  While most of the drafting activity occurred within the MITF the second draft of the contract was sent out for review by all of GISB's member companies and other participating companies.  Over 30 companies sent suggestions for improving various drafts of the contract. Many of the suggestions which were received were incorporated into the final version of the contract. Throughout the development period, more than 50 people from 40+ companies from all industry segments participated in reviewing and drafting the contract.

Form of Contract

The contract as developed has three parts: (1) the Base Contract; (2) its General Terms and Conditions section; and (3) the Transaction Confirmation.  The Base Contract contains the names of the two parties, the choice of provisions which has been agreed upon, and the signature blocks for the two parties.  The group represented diverse interests and recognized early on that it would be impossible to develop a single form of contract which would be acceptable to all participants so it was agreed that some sections would have to offer choices of provisions.  The choice of provisions shown on the Base Contract refers to the sections of the General Terms and Conditions where there are two or more options.  While the General Terms and Conditions section spells out what provision choices are available, these choices would be made on the Base Contract only.  This arrangement has two significant advantages to the user: (1) in order to review the choices selected in any contract between two parties it is only necessary to review one page; and (2) even though a company may have hundreds of contracts with different parties it is only necessary to keep one copy of the General Terms and Conditions.  

Collectively the Base Contract, the General Terms and Conditions and the Transaction Confirmation form the Contract.  The Base Contract would be executed by two parties and from that Base Contract numerous transactions would be made with only the Transaction Confirmation being needed to specify the terms of each transaction.  The Transaction Confirmation may be sent by EDI or fax.

Using the Contract

The parties should become familiar with the language and provision choices in the Contract.  The two parties should then agree to which provisions will be used in their particular contract.  They should select only one of the provisions in each of the boxes on the Base Contract and indicate their agreement by signing the Base Contract.  Whenever they wish to negotiate a transaction over the telephone, or when using EDI, the Base Contract will determine rules governing the transaction. 

Individual transactions agreed to by the two parties will be confirmed in the Transaction Confirmation.  Among other things, the Transaction Confirmation will specify the following:  Contract Price, Contract Quantity, Delivery Point, Delivery Period and whether the transaction is Firm (including EFPs) or Interruptible.  Any variations from the Base Contract or the General Terms and Conditions should also be recorded in the space provided for Special Conditions.


A brief explanation of the choices provided in the initial GISB Base Contract follows:

Section 1.2. Transaction Procedure: 
The parties have a choice between an "Oral" and a "Written" transaction procedure for formation of the Contract.

Section 2.4. Confirm Deadline: 
The contract provides a choice of deadlines for responding to a Transaction Confirmation.

Section 2.5. Confirming Party: 
The parties need to select which party is responsible for sending the Transaction Confirmation.  The choices allow the parties to select either the Seller, the Buyer, or to name one or other of the two parties.

Section 3.2. Performance Obligation: 
In the event of a default by one of the parties there is a choice of methods to determine how to calculate the remedy due to the non-defaulting party. The Cover Standard provides that the remedy will be based on the difference between the Contract Price and the actual price paid by the Buyer for replacement gas (or alternate fuels), or the actual price at which the Seller was able to resell the gas. If no alternate transaction is achieved, the remedy would be based on the difference between the Contract Price and the Spot Price. The Spot Price Standard calculates the remedy based on the difference between the Contract Price and the Spot Price. Regardless of whether the Cover Standard or the Spot Price Standard is used, the parties must designate a publication for determination of the Spot Price.

Section 2.25. Spot Price Publication: 
The default and remedies mechanisms are, at least in part, based on the difference between the Contract Price and the Spot Price. The parties must agree to the name of the publication which will be used to determine the Spot Price.

Section 6. Taxes: 
There is a choice to be made as to whether the Buyer or Seller will pay taxes at the Delivery Point. Both tax options provide for the Seller to pa y taxes due upstream of the Delivery Point and the Buyer to pay taxes due downstream of the Delivery Point.

Section 7.2. Payment Date: 
The parties should agree to a date by which payment is to be received.

Section 7.2. Method of Payment: 
The parties should agree to one of the three methods of payment.

Section 13.5. Choice of Law: 
The parties may agree to which state's laws will be used.

Intended Use The contract is intended to facilitate trade, avoid misunderstandings and make more definite the terms of contracts of purchase and sale of natural gas. By narrowing the choice of provisions it should reduce the time spent on negotiating, reviewing and administering contracts. In order to keep it as simple as possible it focused on spot transactions. It is intended for interruptible transactions or firm transactions of one month or less and may not be suitable for firm transactions of greater than one month.

2.
Canadian Addendum to Base Contract (NAESB Standard 6.3.1.CA)
The Canadian Addendum constitutes an Addendum to that certain Base Contract for Sale and Purchase of Natural Gas (Base Contract), between the parties to the Base Contract, and supplements and amends the Base Contract affecting transactions thereunder.
3.
Day Trade Interruptible Contract (NAESB Standard 6.3.2)

The purpose of the Day Trade Interruptible Contract is to facilitate trade, avoid misunderstandings and make more definite the terms of contracts for the purchase and sale of natural gas.  It is intended for interruptible transactions of one month or less, and as a default agreement in the event the parties do not have an effective written agreement in place.  
4.
Electronic Data Interchange Trading Partner Agreement (NAESB Standard 6.3.3)
The EDI Trading Partner Agreement is designed to facilitate transactions, reports and other information exchanged by electronically transmitting and receiving data in agreed formats.
5.
Funds Transfer Agent Agreement (NAESB Standard 6.3.4)
The Funds Transfer Agent Agreement (FTA Agreement) constitutes a Special Provision to a particular NAESB Base Contract for Sale and Purchase of Natural Gas Agreement and is intended to supplement the General Terms and Conditions ("GT&C") affecting all transactions thereunder.  There is a separate and distinct FTA Agreement between the Seller, Buyer, and Funds Transfer Agent for each of the Buyer's repurchasers, which reflects the underlying terms and conditions of the Base Contract between the Buyer and such repurchaser.  The FTA Agreement contemplates an instantaneous transfer of title to the Gas from Seller to Buyer to Buyer’s Repurchaser, so that all parties agree that the transportation of the Gas is only to be nominated to delivery points that belong to the Buyer's Repurchaser. wherein Buyer and Seller assume the respective roles as indicated in the first paragraph of this FTA Agreement.  .
6.
Model Operational Balancing Agreement (NAESB Model 6.5.2)
An Operational Balancing Agreement is executed between parties operating at a given Location.  From time to time, the quantities of gas confirmed and scheduled by the parties to be delivered to or received from the Location (Scheduled Quantities) may be greater or lesser than the quantities of gas which are actually delivered at the Location, resulting in over-or under-deliveries relative to Scheduled Quantities.  As a result, the Parties desire to implement an operational balancing agreement in order to facilitate more efficient operations, accounting, and systems management at the Location and on the Parties' respective systems.
7.
Model Credit Support Addendum to Base Contract for Sale and Purchase of Natural Gas (NAESB Model 6.5.3)
The Model Credit Support Addendum (CSA) is an optional addendum to the NAESB Base Contract for Sale and Purchase of Natural Gas (Base Contract).

During the development of the CSA by members of the NAESB WGQ Contracts Subcommittee, members that expressed interest in proceeding with the development of the CSA offered the following information to support the CSA development and its use.

1. CSA should be a starting point for negotiation of a CSA, if needed, between counterparties.

2. CSA provides a basis for efficient administration of the Transfer of collateral between counterparties.

3. CSA and the User’s Guide will provide each party with a check-list of terms and conditions that may be included in a CSA that should minimize the risk of a key term being omitted.

4. The CSA should expedite the negotiation of the final document(s).

Members that expressed concerns on the CSA development and use offered the following information to state when the CSA could be considered as an inappropriate addendum to the Base Contract.

1. The CSA is probably not needed when Local Distribution Company’s or End-User’s primary purpose of the Base Contract is to buy natural gas from a counterparty and there is little or no sale of natural gas by the Local Distribution Company or End-User to the same counterparty. 

2. The CSA may not be needed when a natural gas Producer’s primary purpose for the Base Contract is to sell natural gas to a counterparty and there is little or no purchase of natural gas by the natural gas Producer from the same counterparty.

3. The CSA is probably not needed when a pipeline or gathering system operator purchases or sells natural gas on a very infrequent basis. 

For parties that either primarily sell gas (i.e. producers) or primarily buy gas (i.e. Local Distribution Companies and End-Users) the current credit support provision of the Base Contract (Section 10.1) should be adequate for such purposes between the counter parties for the specific Base Contract.  Further, a CSA to the Base Contract may not be necessary when (1) the Base Contract between counter parties will be used for purchase or sale of natural gas for a term of one month or less, (2) there is no expectation of a long term contractual relationship between the counter parties, or (3) where these is no expectation by either party of reaching an agreement on the CSA terms
8.
Model International Swaps and Derivatives Associations, Inc.’s (ISDA) North American Gas Annex (NAESB Model 6.5.4)
The Gas Annex is proposed to be an annex to an ISDA Master Agreement (1992 or 2002 version).  During the development of the Gas Annex by members of the NAESB WGQ Contracts Subcommittee, members that expressed interest in proceeding with the development of the Gas Annex offered the following information to support the Gas Annex development and its use.

1. Gas Annex should be a starting point for negotiation of a Gas Annex to the ISDA Master Agreement between counterparties.

2. Gas Annex provides a basis for performing physical trading of natural gas between counterparties under an ISDA Master Agreement.

3. Gas Annex and the User’s Guide will provide each party with a check-list of terms and conditions that could be included in a Model Gas Annex or in the associated Confirmations related to physical trading of natural gas between the counterparties that should minimize the risk of a key term(s) being omitted.

4. Gas Annex should expedite the negotiation of the final document(s). 
Generally, no members expressed concerns on the Gas Annex as developed or its use, except to the extent that the Gas Annex may need to be amended by special provisions to incorporate the counterparties understanding and agreements underlying the incorporation of the Gas Annex to the applicable ISDA Master Agreement.
B.
Contracts Related Standards

Standards:

6.3.1
Base Contract for Sale and Purchase of Natural Gas – Dated: September 5, 2006
6.3.1.CA
Canadian Addendum – Dated: April 19, 2002

6.3.2
Day Trade Interruptible Contract – Dated: April 16, 1998

6.3.3 Electronic Data Interchange Trading Partner Agreement – Dated: May 13, 2005

6.3.4 Funds Transfer Agent Agreement – Dated: October 2002

Models:

6.5.1 [superseded by 6.3.4]

6.5.2
Model Operational Balancing Agreement – Dated: July 16, 1998

6.5.3
Model Credit Support Addendum to Base Contract for Sale and Purchase of Natural Gas – Dated: October 9, 2003

6.5.4
Model International Swaps and Derivatives Association, Inc.’s (ISDA) North American Gas Annex – Dated: November 2004

C.
Quadrant Electronic Delivery Mechanism Related Standards

NAESB WGQ has adopted the following Quadrant Electronic Delivery Mechanism Related Standards that relate to Contracts Related Standards implementation.

4.3.42 The categories and the labels for Customer Activities Web sites should appear, if applicable, in the Navigational Area as follows:


Nominations


Flowing Gas


Invoicing


Capacity Release


Contracts


Informational Postings


Site Map


Links supporting Mutually Agreeable categories should precede Informational Postings.



4.3.54 With regard to the navigational links on Customer Activities Web sites, when using abbreviations, the following should be used: 

Full Name
Abbreviation

Customer Activities


Customer Activities

Nominations
Nominations

Flowing Gas
Flowing Gas

Invoicing
Invoicing

Capacity Release
Capacity Release

Contracts
Contracts

Informational Postings
Info Postings

Site Maps
Site Maps


Nomination Area


Nominations

Nomination
Nom

Nomination Quick Response
Nom QR

Request for Confirmation
Req for Conf

Confirmation Response
Conf Resp

Confirmation Response Quick Response
Conf Resp QR

Scheduled Quantity
Sched Qty

Scheduled Quantity for Operator
Sched Qty Oper


Flowing Gas Area


Flowing Gas

Pre‑determined Allocation
PDA

Pre‑determined Allocation Quick Response
PDA QR

Allocation
Allocation

Shipper Imbalance
Shipper Imbal

Measurement Information
Meas Info

Measured Volume Audit Statement
Meas Vol Audit

Authorization to Post Imbalances 
Auth to Post Imbal

Posted Imbalances Download Post
Imbal Dwnld

Request for Imbalance Trade 
Req for Imbal Trd

Request for Imbalance Trade Quick Response 
Req for Imbal Trd QR

Withdrawal of Request for Imbalance Trade 
W/D of Req for Imbal Trd

Request for Confirmation of Imbalance Trade 
Req for Conf of Imbal Trd

Imbalance Trade Confirmation 
Imbal Trd Conf

Imbalance Trade Notification
Imbal Trd Notify


Invoicing Area



Invoicing

Invoice
Invoice

Service Requester Level Charge/Allowance Invoice


Svc Req Invc

Payment Remittance
Pmt Remit

Statement of Account
Stmt of Acct


Capacity Release Area


Capacity Release

Offers
Offers

Bids
Bids

Awards
Awards


Contracts Area



Contracts



4.3.75 The sub-categories and the labels for the category of Flowing Gas should appear, if applicable, in the Navigational Area as follows:;



Pre-determined Allocation



Allocation



Imbalance



Measurement

Links supporting additional sub-categories will follow these links.  This does not preclude a further breakdown within each sub-category from being listed in the Navigational Area.

D.
Interpretations

NAESB WGQ has adopted the following interpretations of standards that relate to Flowing Gas Related Standards implementation.

7.3.53 Section 14.10 of Base Contract for Sale and Purchase of Natural Gas states permits disclosure of information related to calculation of a published gas price index.  Does this information include the identity of the counterparty?

Interpretation:

Section 14.10 (iv) of the NAESB Base Contract allow disclosure of counterparty name.  If either party or both parties desire to specifically eliminate the ability of either party to reveal counterparty’s name “to a third party for sole purpose of calculating a published index” they should add a special provision to the NAESB Base Contract to delete Section 14.10 (iv) from the Base Contract.

Please note that in the future if the Federal Energy Regulatory Commission mandates disclosure of counterparty names for parties subject to FERC jurisdiction (parties purchasing and selling gas under FERC blanket certificate authority) parties will likely be required to furnish counterparty names under Section 14.10 (i) [“in order to comply with any applicable law, order, regulation, or exchange rule,”]

E.
Frequently Ask Questions (FAQ)
NAESB WGQ has adopted several FAQs related to the NAESB Base Contract (NAESB Standard 6.3.1).  The list of FAQs where NAESB conducted a review and response for such FAQs is attached as Appendix A.  These FAQs are for informational purposes only.
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