NAESB WGQ Contracts Subcommittee

Compilation of Comments/Modifications Accepted by WGQ Contracts Subcommittee
Compiled April 2, 2006


This document contains a compilation of the comments and proposed modifications to the NAESB Base Contracts that were submitted by participants that were accepted as modifications to the Base Contract by the WGQ Contracts Subcommittee.  The comments submitted were in response to the initial request for comments on Request R05014
 and also submitted throughout the subcommittee’s deliberations.  The comments were individually posted as workpapers and are available (in redline format in most cases) for download from the NAESB website at http://www.naesb.org/wgq/contract.asp.
	Organization
	Section
	Comment
	Outcome

	American Electric Power
	2
	Proposed Definition:  “Affiliate” shall mean, in relation to any person, any entity controlled, directly or indirectly, by the person, any entity that controls, directly or indirectly, the person or any entity directly or indirectly under common control with the person.  For this purpose, “control” of any entity or person means ownership of a majority of the voting power of the entity or person.


	Accepted on 2/16/06



	National Fuel Gas Distribution
	2


	Revised Definition:  "Delivery Point(s)" shall mean such point(s) as are agreed to by the parties in a transaction.  All Delivery Points shall be within the Customs territory of the Transaction Country.


	Accepted on 2/16/06



	National Fuel Gas Distribution
	2


	Revised Definition:  "EDI" shall mean an electronic data interchange pursuant to an agreement entered into by the parties, specifically relating to the communication of Transaction Confirmations under this Contract, and shall include, but not be limited to, ANSI ASC X.12, Instant Messaging or XML.


	Tentatively accepted on 2/16/06



	LOUIS DREYFUS ENERGY SERVICES L.P.
	2


	Revised Definition:  "Contract" shall mean the legally-binding relationship established by (i) the Base Contract, (ii) any and all binding Transaction Confirmations and (iii) where the parties have selected the Oral Transaction Procedure in Section 1.2 of the Base Contract, any and all transactions that the parties have entered into through an EDI transmission or by telephone, but that have not been confirmed in a binding Transaction Confirmation, all of which shall form a single integrated agreement between the parties.


	Accepted on 2/16/06 with note to further discuss integrated agreement issue

	Cinergy Marketing & Trading
	2


	Proposed Definition:  Specified Transaction(s) shall mean any obligation of a party to this Contract or its Guarantor incurred under any other agreement(s) between the parties to this Contract, or instrument(s) or undertaking(s) issued or executed by one party to, or in favor of, the other party.  (NTD: This definition would be applicable only if Transactional Cross Default is selected on the Cover Sheet.)


	Accepted on 3/9/06

	Cinergy Marketing & Trading
	2


	Proposed Definition:  “Guarantor” shall mean any entity that has provided a guaranty of the obligations of a party hereunder.
	Accepted on 3/9/06

	Cinergy Marketing & Trading
	2


	Proposed Definition:  “Additional Event of Default” shall mean Transactional Cross Default or Indebtedness Cross Default, each as and if selected by the parties pursuant to the Cover Sheet. 


	Accepted on 3/9/06

	Cinergy Marketing & Trading
	2


	Proposed Definition:  “Transactional Cross Default” shall mean with respect to a party, that it or its Guarantor shall be in default, however therein defined, under any Specified Transaction. (NTD: This definition would be applicable only if the relevant election is made on the Cover Sheet.)


	Accepted on 3/9/06

	Cinergy Marketing & Trading
	2


	Proposed Definition:  “Indebtedness Cross Default” shall mean with respect to a party, that it or its Guarantor experiences a default, or similar condition or event however therein defined, under one or more agreements or instruments, individually or collectively, relating to indebtedness (such indebtedness to include any obligation whether present or future, contingent or otherwise, as principal or surety or otherwise) for the payment or repayment of any money in an aggregate amount greater than the threshold specified on the Cover Sheet with respect to such party or its Guarantor, if any, which results in such indebtedness becoming, or becoming capable at such time of being declared, immediately due and payable. (NTD: This definition would be applicable only if the relevant election is made on the Cover Sheet.)


	Accepted on 3/9/06

	Revisions from WGQ ISDA Meetings
	3.2 Cover


	Revised Language:  The sole and exclusive remedy of the parties in the event of a breach of a Firm obligation to deliver or receive Gas shall be recovery of the following: (i) in the event of a breach by Seller on any Day(s), payment by Seller to Buyer in an amount equal to the positive difference, if any, between the purchase price paid by Buyer utilizing the Cover Standard and the Contract Price, adjusted for commercially reasonable differences in transportation costs to or from the Delivery Point(s), multiplied by the difference between the Contract Quantity and the quantity actually delivered by Seller for such Day(s), reduced by any quantity for which no replacement is available; or (ii) in the event of a breach by Buyer on any Day(s), payment by Buyer to Seller in the amount equal to the positive difference, if any, between the Contract Price and the price received by Seller utilizing the Cover Standard for the resale of such Gas, adjusted for commercially reasonable differences in transportation costs to or from the Delivery Point(s), multiplied by the difference between the Contract Quantity and the quantity actually taken by Buyer for such Day(s) reduced by any quantity for which no sale is available; or (iii) in the event that Buyer has used commercially reasonable efforts to replace the Gas or Seller has used commercially reasonable efforts to sell the Gas to a third party, and no such replacement or sale for all or any portion of the Gas is available for some or all of the Contract Quantity of Gas, then [for any portion of the Contract Quantity for which no replacement or sale is available]/[in addition to (i) or (ii) above, as applicable,] the sole and exclusive remedy of the performing party with respect to the Gas not replaced or sold shall be an amount equal to any unfavorable difference between the Contract Price and the Spot Price, adjusted for such transportation to the applicable Delivery Point, multiplied by the difference between the Contract Quantity minus the sum of (a)  the quantity [for which no such replacement or sale is available] for such Day(s) plus (b) the quantity of Gas, if any, sold or purchased using the Cover Standard as provided in (i) and (ii) above, as applicable.  Imbalance Charges shall not be recovered under this Section 3.2, but Seller and/or Buyer shall be responsible for Imbalance Charges, if any, as provided in Section 4.3.  The amount of such unfavorable difference shall be payable five Business Days after presentation of the performing party’s invoice, which shall set forth the basis upon which such amount was calculated.


	Accepted in part and Declined in part on 01/10/06

	National Fuel Gas Distribution
	6


	New Section [unnumbered]:  Notwithstanding the foregoing, the parties agree that the delivery and transfer of title of all Gas under this Contract shall take place within the Customs territory of the Transaction Country.  Provided, however, that in the event Seller took title to the Gas outside the Customs territory of the Transaction County, Seller represents and warrants that it is importer of record for all Gas entered and delivered into the Transaction Country, and shall be responsible for entry and entry summary filings as well as the payment of duties, taxes and fees, if any, and all record keeping requirements. 


	6 – supported on 11/04/05, forward to WGQ Contracts;

	Revisions from WGQ ISDA Meetings
	8.1


	Revised Language:  Unless otherwise specifically agreed, title to the Gas shall pass from Seller to Buyer at the Delivery Point(s).  Seller shall have responsibility for and assume any liability with respect to the Gas prior to its delivery to Buyer at the specified Delivery Point(s).  Buyer shall have responsibility for and assume.


	Accepted by Contracts Subcommittee 

	American Electric Power
	10.1


	Revised Language:  If either party (“X”) has reasonable grounds for insecurity regarding the performance of any obligation under this Contract (whether or not then due) by the other party (“Y”) (including, without limitation, the occurrence of a material change in the creditworthiness of Y), X may demand Adequate Assurance of Performance.  “Adequate Assurance of Performance” shall mean sufficient security in the form, amount and for the term reasonably acceptable to X, including, but not limited to, a standby irrevocable letter of credit, a prepayment, a security interest in an asset or other mutually acceptable forms (including the issuer of any such security).  Each party hereby grants to the other a first priority interest in any Adequate Assurance of Performance provided in accordance with this Section 10.1.


	10 –highlight supported on 11/07/05, forward to WGQ Contracts; other changes declined; highlight declined by WGQ Contracts on 01/24/06; proposal to delete performance bond accepted by WGQ Contracts on 01/24/06

	Cinergy Marketing & Trading
	10.1


	Revised Language:  If either party (“X”) has reasonable grounds for insecurity regarding the performance of any obligation under this Contract (whether or not then due) by the other party (“Y”) (including, without limitation, the occurrence of either a material change in the creditworthiness of Y or the occurrence of an Adequate Assurance Trigger with respect to Y), X may demand Adequate Assurance of Performance.  “Adequate Assurance of Performance” shall mean sufficient security in the form, amount and for the term reasonably acceptable to X, including, but not limited to, a standby irrevocable letter of credit, a prepayment, a security interest in an asset or a performance bond or guaranty (including the issuer of any such security).  Y hereby grants to X a continuing first priority security interest in, lien on, and right of setoff against all Adequate Assurance of Performance (other than letters of credit) transferred by Y to X pursuant to this Section 10.1.  Upon the return by X to Y of such Adequate Assurance of Performance, the security interest and lien granted hereunder on that Adequate Assurance of Performance shall be released automatically and, to the extent possible, without any further action by either party.

	10 – highlight supported on 11/07/05, forward to WGQ Contracts; other changes declined; Accepted with modification  by WGQ Contracts on 01/24/06

	Cinergy Marketing & Trading
	10.2


	Revised Language:  In the event (each an "Event of Default") either party (the "Defaulting Party") or its Guarantor shall: (i) make an assignment or any general arrangement for the benefit of creditors; (ii) file a petition or otherwise commence, authorize, or acquiesce in the commencement of a proceeding or case under any bankruptcy or similar law for the protection of creditors or have such petition filed or proceeding commenced against it; (iii) otherwise become bankrupt or insolvent (however evidenced); (iv) be unable to pay its debts as they fall due; (v) have a receiver, provisional liquidator, conservator, custodian, trustee or other similar official appointed with respect to it or substantially all of its assets; (vi) fail to perform any obligation to the other party with respect to any Credit Support Obligations relating to the Contract; (vii) fail to give Adequate Assurance of Performance under Section 10.1 within 48 hours but at least one  Business Day of a written request by the other party; (viii) not have paid any amount due the other party hereunder on or before the second Business Day following written Notice that such payment is due; or (ix) be the affected party with respect to any Additional Event of Default; then the other party (the "Non-Defaulting Party") shall have the right, at its sole election, to immediately withhold and/or suspend deliveries or payments upon Notice and/or to terminate and liquidate the transactions under the Contract, in the manner provided in Section 10.3, in addition to any and all other remedies available hereunder.


	10 –supported on 11/07/05, forward to WGQ Contracts; Unresolved/Tabled by WGQ Contracts on 01/24/06; Accepted by Contracts Subcommittee on 3/21/06

	Cinergy
	10.3.2
	BILATERAL SETOFF OPTION

The parties have selected either “Other Agreement Setoffs Apply” or “Other Agreement Setoffs Do Not Apply” as indicated on the Base Contract.

Other Agreement Setoffs Apply:

10.3.2
The Non-Defaulting Party shall net or aggregate, as appropriate, any and all amounts owing between the parties under Section 10.3.1, so that all such amounts are netted or aggregated to a single liquidated amount payable by one party to the other (the “Net Settlement Amount”).  At its sole option and without prior Notice to the Defaulting Party, the Non-Defaulting Party may setoff any Net Settlement Amount against (i) any  margin or other collateral held by  a party in connection with any Credit Support Obligation relating to the Contract;  and (ii)  any amount(s) (including any excess cash margin or collateral)  owed or held by the party  that is entitled to the Net Settlement Amount under any other agreement or arrangement between the parties.  The amount resulting under any setoff pursuant to the preceding sentence shall be referred to as the “Final Payment Amount”. 

Other Agreement Setoffs Do Not Apply:

10.3.2.
The Non-Defaulting Party shall net or aggregate, as appropriate, any and all amounts owing between the parties under Section 10.3.1, so that all such amounts are netted or aggregated to a single liquidated amount payable by one party to the other (the “Net Settlement Amount”).  At its sole option and without prior Notice to the Defaulting Party, the Non-Defaulting Party may setoff any Net Settlement Amount  against any margin or other collateral held by  a party in connection with any Credit Support Obligation relating to the Contract.

10.3.3
If any obligation that is to be included in any netting, aggregation or setoff pursuant to Section 10.3.2 is unascertained, the Non-Defaulting Party may in good faith estimate that obligation and net, aggregate or setoff, as applicable, in respect of the estimate, subject to the Non-Defaulting Party accounting to the Defaulting Party when the obligation is ascertained.  Any amount not then due which is included in any netting, aggregation or setoff pursuant to Section 10.3.2 shall be discounted to net present value in a commercially reasonable manner determined by the Non-Defaulting Party.

10.4.    As soon as practicable after a liquidation, Notice shall be given by the Non-Defaulting Party to the Defaulting Party of the Net Settlement Amount or Final Payment Amount, as applicable, and whether the Net Settlement Amount or Final Payment Amount is due to or due from the Non-Defaulting Party.  The Notice shall include a written statement explaining in reasonable detail the calculation of such amount, provided that failure to give such Notice shall not affect the validity or enforceability of the liquidation or give rise to any claim by the Defaulting Party against the Non-Defaulting Party.  The Net Settlement Amount or Final Payment Amount shall be paid by the close of business on the second Business Day following such Notice, which date shall not be earlier than the Early Termination Date.  Interest on any unpaid portion of the Net Settlement Amount shall accrue from the date due until the date of payment at a rate equal to the lower of (i) the then-effective prime rate of interest published under "Money Rates" by The Wall Street Journal, plus two percent per annum; or (ii) the maximum applicable lawful interest rate.

TRIANGULAR SETOFF  OPTION:
10.3.2
The Non-Defaulting Party shall net or aggregate, as appropriate, any and all amounts owing between the parties under Section 10.3.1, so that all such amounts are netted or aggregated to a single liquidated amount payable by one party to the other (the “Net Settlement Amount”).  At its sole option and without prior Notice to the Defaulting Party, the Non-Defaulting Party may setoff any Net Settlement Amount against (i) any margin or other collateral held by a party in connection with any Credit Support Obligation relating to the Contract; and (ii) any amount(s) (including any excess cash margin or collateral) owed or held by the party that is entitled to the Net Settlement Amount or owed to or by or held by an Affiliate of the Non-Defaulting Party, in each case, under any other agreement or arrangement between the parties.  The amount resulting under any setoff pursuant to the preceding sentence shall be referred to as the “Final Payment Amount”.


	Accepted on 3/9/06 with modification

	Revisions from WGQ ISDA Meetings
	11.2
	Revised Language:  Force Majeure shall include, but not be limited to, the following: (i) physical events such as acts of God, landslides, lightning, earthquakes, fires, storms or storm warnings, such as hurricanes, which result in evacuation of the affected area, floods, washouts, explosions, breakage or accident or necessity of repairs to machinery or equipment or lines of pipe; (ii) weather related events affecting an entire geographic region, such as low temperatures which cause freezing or failure of wells or lines of pipe; (iii) interruption and/or curtailment of primary Firm transportation and/or storage by Transporters; (iv) acts of others such as strikes, lockouts or other industrial disturbances, riots, terrorism, sabotage, insurrections or wars, acts of terror; and (v) governmental actions such as necessity for compliance with any court order, law, statute, ordinance, regulation, or policy having the effect of law promulgated by a governmental authority having jurisdiction.  Seller and Buyer shall make reasonable efforts to avoid the adverse impacts of a Force Majeure and to resolve the event or occurrence once it has occurred in order to resume performance.


	11 –highlight supported on 11/07/05, forward to WGQ Contracts; other changes declined;

Accepted by WGQ Contracts Subcommittee on 01/10/06

	LOUIS DREYFUS ENERGY SERVICES L.P.
	12


	Revised Language:  This Contract may be terminated on 30 Day’s written Notice, but shall remain in effect until the expiration of the latest Delivery Period of any transaction(s).  The rights of either party pursuant to Section 7.6, Section 10, Section 13, Section 14.10, the obligations to make payment hereunder, the obligation of either party to indemnify the other pursuant hereto, the waiver of jury trial provision (if applicable), and the arbitration provision (if applicable), shall survive the termination of the Base Contract or any transaction


	Accepted on 01/10/2006 except for inclusion of Section 14.10 in the language

	EnCana Marketing
	14


	New Section [14.13]:  If a Market Disruption Event has occurred during a Trading Day, then the parties shall negotiate in good faith to agree on a Floating Price (or a method for determining a Floating Price) for the affected Trading Day, and if the parties have not so agreed on or before the second Business Day following the first Trading Day on which the Market Disruption Event occurred or existed, then the Floating Price shall be determined within  the next two (2) following Business Days with each party obtaining in good faith two quotes from a leading dealer in the relevant market and averaging the four quotes. If either party fails to provide two quotes then the average of the other party’s two quotes shall determine the Floating Price.   "Floating Price" means the price or a portion of the price agreed to in the transaction as being based upon a specified index.  "Market Disruption Event" means, with respect to an index, any of the following events: (a) the failure of the index to announce or publish information necessary for determining the Floating Price; (b) the failure of trading to commence or the permanent discontinuation or material suspension of trading in the relevant options contract or commodity on the exchange or market acting as the index; (c) the temporary or permanent discontinuance or unavailability of the index; (d) the temporary or permanent closing of any exchange acting as the index; or (e) both parties agree that a material change in the formula for or the method of determining the Floating Price has occurred.  "Trading Day" means a day in respect of which the relevant price source published the relevant price.


	Accepted for further discussion at 3/9/06 meeting

	Interested LDCs
	14
	We do not support the provision in footnote 132, which has to do with substitute pricing where a specific index is not available. While the concept is acceptable, the actual formula or methodology for determining a replacement Contract price due to a missing “Index Component” cannot be standardized or universally applied. Such specific approaches should be negotiated between counterparties as special provisions.

The proposed language in footnote 133, which deals with digital records as legal evidence, has some merit from a technologic perspective; as written, however, it could impair an attorney’s ability to challenge the authenticity of the electronic record. We thus propose replacing this provision with the following language, which address the requirement for proper document authentication:

“Any original executed Base Contract, Transaction Confirmation or other related document may be

digitally copied, photocopied stored on computer tapes and disks (the “Imaged Agreement”). The Imaged

Agreement, if introduced as evidenced on paper, the Transaction Confirmation, if introduced as evidence

in automated facsimile form, the Recording, if introduced as evidence in its original form and as

transcribed onto paper, and all computer records of the foregoing, if introduced as evidence in printed

format, in any judicial, arbitration, mediation or administrative proceedings will be admissible as between

the parties to the same extent and under the same conditions as other business records originated and

maintained in documentary form. Neither Party shall object to the admissibility of the recording, the

Transaction Confirmation or the Imaged Agreement on the basis that such were not originated or

maintained in documentary form under the hearsay rule, the best evidence rule or other rule of evidence

but preserve all other objections as to admissibility.”

Finally, the Interested LDCs oppose the proposal in footnote 134, regarding representations and warranties of contracting parties, because (1) it is in part covered by the Adequate Assurance of Performance provision in Section 10.1, and (2) it characterizes the Base Contract as a “forward contract” and parties to it as “forward contract merchants”—something which may be determined only in the proper legal forum and might not be upheld by a court of law. Thus, while the protections this provision seeks in the form of warranties and representations might bind the counterparties to the agreement, it would not necessarily bind a third party, such as a court, to this agreement between the two parties.
	Language added to redline contract for further discussion on 2/16/06; language in italics accepted on 3/9/06

	National Fuel Gas Distribution
	14.10


	Revised Language:  Unless the parties have elected on the Base Contract not to make this Section 14.10 applicable to this Contract, neither party shall disclose directly or indirectly without the prior written consent of the other party the terms of any transaction to a third party (other than the employees, lenders, royalty owners, counsel, accountants and other agents of the party, or prospective purchasers of all or substantially all of a party’s assets or of any rights under this Contract, provided such persons shall have agreed to keep such terms confidential) except (i) in order to comply with any applicable law, order, regulation, or exchange rule, (ii) to the extent necessary for the enforcement of this Contract , (iii) to the extent necessary to implement any transaction, (iv) to the extent necessary to comply with a regulatory agency’s routine reporting requirements including gas cost recovery proceedings or (v) to the extent such information is delivered to such third party for the sole purpose of calculating a published index.  Each party shall notify the other party of any proceeding of which it is aware which may result in disclosure of the terms of any transaction (other than as permitted hereunder) and use reasonable efforts to prevent or limit the disclosure.  The existence of this Contract is not subject to this confidentiality obligation.  Subject to Section 13, the parties shall be entitled to all remedies available at law or in equity to enforce, or seek relief in connection with this confidentiality obligation.  The terms of any transaction hereunder shall be kept confidential by the parties hereto for one year from the expiration of the transaction.


	Accepted with modification on 2/16/06


� The WGQ Contracts Subcommittee solicited comments on proposed changes to the NAESB Base Contract before beginning work on Request R05014.  Comments were due on October 7, 2005.





6 of 7

