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via posting

TO:
NAESB Wholesale Gas Quadrant Contracts Subcommittee, Posting for Interested Industry Participants

FROM: 
Laura B. Kennedy, Meeting/Project Manager 

RE:
Final Minutes from the NAESB Wholesale Gas Quadrant (WGQ) Contracts Subcommittee Meeting on April 3, 2006
DATE:

April 9, 2006
NORTH AMERICAN ENERGY STANDARDS BOARD

WGQ CONTRACTS SUBCOMMITTEE MEETING

April 3, 2006 – 10:00 a.m. to 4:00 p.m., Central 

NAESB Offices in Houston, Texas

FINAL MINUTES
1.
Welcome & Administrative Items

Mr. Sappenfield called the meeting to order.  Ms. Kennedy gave the antitrust advice and took roll of attendees.  The draft agenda was reviewed.  Mr. Sappenfield stated that the adoption of the minutes from the March 9 and March 21 meetings should be postponed to the next meeting to give participants time to review the minutes.  Ms. Davis moved, seconded by Mr. Mazza, to adopt the agenda as revised.  The motion passed unanimously.
2. Continue reviewing comments based on the agreed-upon approach

The subcommittee reviewed the redline contract posted as a work paper for this meeting:  http://www.naesb.org/pdf2/wgq_contracts040306w9.doc.  During the review, the subcommittee made additional modifications to the contract.  The latest version of the redline contract is posted as an attachment to these minutes on the WGQ Contracts Subcommittee page:  http://www.naesb.org/wgq/contract.asp.
Section 12 Term:
Footnote 49:  Footnote 49 was a proposal to replace the last sentence in Section 12 with the following sentence:  “The rights of either party pursuant to Section 7.6, Section 10, Section 13, the obligations to make payment hereunder, the obligation of either party to indemnify the other pursuant hereto, the waiver of jury trial provision (if applicable), and the arbitration provision (if applicable), shall survive the termination of the Base Contract or any transaction.”  The subcommittee did not adopt this proposed modification.  Ms. Bachelder stated that Section 13 Limitations should be added to the last sentence of the existing language of Section 12.  The subcommittee supported Ms. Bachelder’s proposal.
Section 13 Limitations:

The subcommittee discussed the possibility of adding the word “confirmation” to modify the word “transaction” in Section 13.

Mr. Ryan stated that the term transaction is used throughout the Base Contract with a slightly broader definition than the transaction confirmation.  He stated that there can be transactions that are not confirmed.  He stated that the language in Section 13 should not be modified to reference transaction confirmations, but should keep the broader application to all transactions.

After further discussion, the subcommittee did not modify Section 13.

Section 14:

Footnote 50:  Mr. Sappenfield stated that the subcommittee should review the language proposed in Section 14.1.  The subcommittee reviewed the definition of “Market Disruption Event” including subsections (a)-(e).  Mr. Jarvis reviewed the language in subsections (a)-(e).  He stated that (a) “the failure of the index to announce or publish information necessary for determining the Floating Price” describes the instance when index information is not published for a particular delivery point.  Subsection (b) “the failure of trading to commence or the permanent discontinuation or material suspension of trading in the relevant options contract or commodity on the exchange or market acting as the index” describes the instance if one of the publishers stops publishing a particular index point.  Subsection (c) “the temporary or permanent discontinuance or unavailability of the index” applies when a particular publication or index is no longer published at all.  Subsection (d) “the temporary or permanent closing of any exchange acting as the index” is similar to (c) but applies in the case of an exchange instead of a publication.  Subsection (e) “both parties agree that a material change in the formula for or the method of determining the Floating Price has occurred” applies when the manner the index price is computed materially changes.
Ms. Hazel stated that the proposed language is similar to the ISDA language.  She noted that if it is determined that (b), (c), or (d) happens, then (a) would occur as well.  Mr. Sappenfield stated that even though there may be some overlap in the events that qualify as a Market Disruption Event, the contract is not harmed by including the five possibilities listed in the proposed language.

Mr. Ryan requested that the language regarding the relevant options contract or commodity be deleted from (b).  This language was deleted from Section 14.1.
Ms. Lawrence stated that the language describing an index should be tied to the index specified in the transaction.  This way, the parties know which index is referenced in the Market Disruption language.  The subcommittee supported adding language to tie the index to the transaction.  This modification was made to the document.
Next, the subcommittee reviewed the definition of “Trading Day” as proposed within Section 14.1.  Mr. Shepard stated that the term “Trading Day” should be omitted from Section 14.1 to avoid turning every Saturday and Sunday into market disruption events because there are no indices published for those days.  Mr. Sappenfield proposed using the term “affected day” in place of the term “Trading Day” if the subcommittee determined to delete the term “Trading Day”.  The subcommittee supported making this modification and it was made to the document.
Ms. Klecka stated that the phrase “replacement price for the” should be added to modify “Floating Price” because the parties are working to determine a replacement price for the Floating Price, which is the price that is published in an index.  The subcommittee agreed that this modification should be made where applicable in Section 14.1.

Ms. Zaguli asked the subcommittee to clarify the term “dealer” as used in the proposed language for Section 14.1.  She stated that if it is the intent that the term “dealer” is to include brokers, she would not support inclusion of the language.  She stated that if an index does not publish or if there are not enough specified transactions for an index to publish, parties inquire of other parties what they would have paid/sold for a similar transaction.  Ms. Zaguli suggested having the parties look at other indices in the general area to provide an objective basis for determining the replacement price for the floating price.
Mr. Shepard stated  the term “dealer” suggests that it must be an entity that is both buying and selling gas.  He noted that a producer would likely consult with other producers to determine what other producers would sell for in a similar transaction.  Mr. Novak stated that the term dealer is not a term that is commonplace in the wholesale gas industry.  Mr. Novak suggested that the term “dealer” be replaced with “similarly situated market participants.”  Mr. Shepard, Mr. Bransgrove, and Mr. Colombo supported Mr. Novak’s proposed modification.  After further discussion, the subcommittee decided to delete the phrase “similarly situated” and leave “market participants” in place of “dealers”.
Ms. Zaguli noted that the proposed language in Section 14.1 states that the parties are to obtain two quotes.  She asked whether the parties are expected to disclose where they obtained the quotes.  Mr. Sappenfield stated that the use of the term “non-affiliated” provides a presumption that the parties that provided the quotes would have to be disclosed in order to verify that the parties are not affiliated with the parties to the contract.
Mr. Raup asked whether the quote to be provided by non-affiliated market participants would be a quote for prices at the time the quote is provided or for prices on the day the event occurred.  Ms. Lawrence stated that the quote would be provided for prices on the day the event occurred.

Ms. Gussow asked how the process described in Section14.1 would be documented, i.e., what the quotes were and who provided the quotes.  Mr. Sappenfield stated that the contract provides for audits.  Mr. Jarvis stated that if a dispute arises, the company that obtained the quotes would be expected to have documented the pertinent information.
Ms. Herrmann asked whether the subcommittee had decided that the Market Disruption language would be included in the Base Contract language or if would be a boilerplate special provision.  Mr. Sappenfield stated that the subcommittee has supported including the language in the Base Contract.  Mr. Shepard stated that his participation in the drafting of the Market Disruption language should not be interpreted as support for inclusion in the language.  Mr. Sappenfield stated that once the subcommittee agrees on the language, a vote can be taken on whether this section will be included in the Base Contract.
Mr. Shepard stated that the word “factor” should replace “portion” in the definition of “Floating Price”.  The subcommittee supported this modification.
Footnote 51:  Section 14.2, Corrections to Published Prices was deleted from the proposed language.
Footnote 52:  The subcommittee supported the language proposed in Section 14.3 that describes the calculation of the Floating Price.  The language was added to the end of Section 14.1.
After the modifications made during the discussion, the proposed language in Section 14.1 is as follows:

If a Market Disruption Event has occurred, then the parties shall negotiate in good faith to agree on a replacement price for the Floating Price (or a method for determining a replacement price for the Floating Price) for the affected Day, and if the parties have not so agreed on or before the second Business Day following the affected Day, then the replacement price for the Floating Price shall be determined within  the next two (2) following Business Days with each party obtaining, in good faith and from non-affiliated market participants in the relevant market, two quotes for prices of Gas for the affected Day of a similar quality and quantity in the geographical location closest in proximity to the Delivery Point and averaging the four quotes. If either party fails to provide two quotes then the average of the other party’s two quotes shall determine the replacement price for the Floating Price.  "Floating Price" means the price or a factor of the price agreed to in the transaction as being based upon a specified index.  "Market Disruption Event" means, with respect to an index specified for a transaction, any of the following events: (a) the failure of the index to announce or publish information necessary for determining the Floating Price; (b) the failure of trading to commence or the permanent discontinuation or material suspension of trading on the exchange or market acting as the index; (c) the temporary or permanent discontinuance or unavailability of the index; (d) the temporary or permanent closing of any exchange acting as the index; or (e) both parties agree that a material change in the formula for or the method of determining the Floating Price has occurred. For the purposes of the calculation of a replacement price for the Floating Price, all numbers shall be rounded to three (3) decimal places.  If the fourth (4th) decimal number is five (5) or greater, then the third (3rd) decimal number shall be increased by one (1), and if the fourth (4th) decimal number is less than five (5), then the third (3rd) decimal number shall remain unchanged.

Next, Mr. Colombo reviewed the comments submitted by People’s Natural Gas (work paper posted for the March 21, 2006 meeting:  http://www.naesb.org/pdf2/wgq_contracts032106w7.doc).  The language proposed by People’s Natural Gas was to supplement the Market Disruption language with an additional section for a “Market Dislocation Event”.  The proposal defines “Market Dislocation Event” when an index has been manipulated or reported with a mistake in the data.  Mr. Colombo stated that People’s Natural Gas created this language as a result of a market event that occurred almost two years ago when there was a mistake in the EIA issued storage report.
Mr. Novak stated that while he supported the concept of Market Dislocation language, it could be difficult to implement in some cases.  Mr. Shepard stated that while he understood the need for the language based on the event that occurred, inclusion of this language would encourage litigation.

The subcommittee did not support inclusion of the Market Dislocation language.
Section 15:

Footnote 53:  The subcommittee supported inclusion of this language to provide for the disclosure of the terms of the contract “to the extent necessary to comply with a regulatory agency’s reporting requirements including but not limited to gas cost recovery proceedings.”
Footnote 54:  The language proposed for Section 15.12 deals with the ability to introduce “Imaged Agreements” into evidence in the form of digitally copied, photocopied, or stored on computer disks.  The subcommittee supported inclusion of this language in Section 15.
Mr. Jarvis suggested deleting the phrase “and as transcribed onto paper”.  Ms. Buechler agreed that the language should not provide a waiver of the best evidence rule as to the transcription of the recording.
Ms. Lawrence noted that the language proposed in Section 15.12 conflicted with language in Section 1.4 that addresses recordings.  In order to reconcile the two sections, Ms. Graff proposed moving the last sentence of Section 1.4 (“However, nothing herein shall be construed as a waiver of any objection to the admissibility of such evidence)” to Section 15.12.  The subcommittee supported this modification.
Next, the subcommittee reviewed the Customs language proposal submitted by National Fuel Gas Distribution posted as a work paper for this meeting:  http://www.naesb.org/pdf2/wgq_contracts040306w5.doc.  Mr. Novak stated that this modification was first proposed to define the customs territory of the United States and for transactions that do not take place at the international borders.  He added that the organization that is most likely to know the origin of the gas is the organization selling the gas.  That is the reason for the bias to the seller being the reporting agency.
Mr. Sappenfield suggested that this language be added to Section 8 Title due to the reference to the transfer of title in the language.

Ms. Lawrence supported the language with modification to require mutual representations and warranties for both the buyer and seller.  The following sentence was added as the last sentence in the Customs language:  “Buyer represents and warrants that it will complete any reporting as required.”
Mr. Novak noted that the Canadian addendum would need to include similar language.  Mr. Sappenfield stated that the recommendation would include a note regarding the modification of the Canadian addendum.

Mr. Sappenfield reviewed the language submitted by EnCana Marketing regarding the Standard of Review posted as a work paper for the March 21, 2006 meeting:  http://www.naesb.org/pdf2/wgq_contracts032106w6.doc.  The language proposed was as follows:  
“The parties agree that the standard of review applied by any regulatory agency having jurisdiction over this Contract in determining the continued lawfulness of any provisions of this Contract shall be the “public interest” standard of review rather than the “just and reasonable” standard of review.”

Mr. Sappenfield stated that due to the fact that this issue is in front of the FERC, the time was not ripe to include this language in the Base Contract at this time.
Section 10.3.2 Triangular Setoff:

Ms. Klecka reviewed Cinergy’s proposal for Triangular Setoff language posted as a work paper for this meeting:  http://www.naesb.org/pdf2/wgq_contracts040306w1.doc.  The following is the proposed Triangular Setoff language:
The Non-Defaulting Party shall net or aggregate, as appropriate, any and all amounts owing between the parties under Section 10.3.1, so that all such amounts are netted or aggregated to a single liquidated amount payable by one party to the other (the “Net Settlement Amount”).  At its sole option, and without prior Notice to the Defaulting Party, the Non-Defaulting Party  is hereby authorized to setoff any Net Settlement Amount against (i) any margin or other collateral held by a party in connection with any Credit Support Obligation relating to the Contract; (ii) any amount(s) (including any excess cash margin or collateral) owed by or held by the party that is entitled to the Net Settlement Amount under other any agreement or arrangement between the parties;  and (iii) any amount(s) (including any excess cash margin or collateral) owed to or by or held by an Affiliate of the Non-Defaulting Party under any agreement or arrangement between any Affiliate of the Non-Defaulting Party and the Defaulting Party .”

Ms. Klecka noted that if the subcommittee supports the proposed Triangular Setoff language, then the Bilateral Setoff language would need to be further modified so that the two sections would be parallel.
Mr. Sappenfield noted that at the March 21, 2006 meeting, the subcommittee voted to include the Triangular Setoff language as a section in the Base Contract subject to agreement on the specific language.  He added that if the language were accepted for inclusion as the Bilateral Setoff language, it would not change the existing process, but would add clarification to the existing process.
There was discussion regarding the possibility that the Triangular Setoff language would create problems when security interests have been granted to other parties.  The particular language at issue was item (ii):  “any amount(s) (including any excess cash margin or collateral) owed by or held by the party that is entitled to the Net Settlement Amount under other any agreement or arrangement between the parties”.
Ms. Klecka stated that subsection (ii) would only apply to the parties to the contract.  After further discussion, the subcommittee agreed to add the phrase “excess cash collateral” in place of “collateral” and the last phrase was reworded to state:  “the Defaulting Party and any Affiliate of the Non-Defaulting Party”.
Mr. Noulles stated that he would like to propose additional language for inclusion in the Triangular Setoff language.  Mr. Sappenfield requested that Mr. Noulles submit the language to the NAESB office for inclusion in the redline posted for review at the April 10, 2006 meeting.

Ms. Burch stated that pipelines do not want the language to create a presumption that the pipeline is involved in the business of its marketing affiliates.  The pipelines are required to comply with Standards of Conduct that prevent disclosure of customer financial information to marketing affiliates.

Mr. Sappenfield stated that the subcommittee would further review the Triangular Setoff language at the April 10, 2006 meeting.  He stated that he would allot thirty minutes at the beginning of the meeting for discussion of the Triangular Setoff language.  If necessary, the subcommittee would take a balanced vote on the Triangular Setoff language.
3. Review the proposed modifications to the Cover Page to the Base Contract

Mr. Sappenfield stated that the proposed modifications to the Cover Page would be reviewed at the April 10, 2006 meeting.
4. Review Draft Recommendation

Mr. Sappenfield stated that the draft recommendation would be reviewed at the April 10, 2006 meeting.
5. Review Meeting Schedule
Mr. Sappenfield stated that the WGQ Contracts Subcommittee is scheduled to meet on April 10, 2006 from 10:00 am to 4:00 pm Central at NAESB’s offices in Houston, Texas.  The agenda will include a review of the proposed changes to the definitions, a review of the proposed modifications to the Cover Page, a review of the comments submitted to change the name of the Base Contract, a review of the proposal to reformat the Confirmation Page.  Once the subcommittee has reached a consensus on the language modifications, there will be a vote to send the entire recommendation package to the WGQ Executive Committee.  If the subcommittee cannot reach consensus on particular language, a balanced vote will be taken on those sections.
6. Other Matters

No other matters were discussed.

7. Adjourn
The meeting adjourned by consensus at 4:05 PM Central.
8.
Attendance
	Name
	Organization
	Attendance

	Kim Barry
	PPL EnergyPlus, LLC
	Phone

	Rebecca Batchelder
	Amerada Hess
	Phone

	Frank Berkmier
	Consumers
	Phone

	Randy Bevis
	Cinergy Marketing & Trading, LP
	In Person

	Martha Braddy
	BG Energy Merchants
	In Person

	Alan Bransgrove
	Xcel Energy
	In Person

	Kelly Buechler
	Anadarko Petroleum
	In Person

	Kathryn Burch
	Duke Energy Gas Transmission
	In Person

	Christopher Burden
	Williams Gas Pipeline
	In Person

	Ron Clements
	Anadarko Petroleum
	In Person

	Craig Colombo
	Dominion
	In Person

	Dale Davis
	Williams Gas Pipeline
	In Person

	Mike Davis
	Tennessee Valley Authority
	Phone

	Tamara Evey
	Ameren Services
	Phone

	DeMonica Gladney
	ExxonMobil
	Phone

	Angela Gonzales
	NAESB
	In Person

	Paramy Graff
	Apache
	In Person

	Dona Gussow
	Florida Power & Light Company
	Phone

	Carolyn Hazel
	ConocoPhillips
	In Person

	Bill Hebenstreit
	El Paso Exploration & Production Co.
	In Person

	Tom Heckathorn
	NiSource
	Phone

	Lisa Herrmann
	Chevron Global Gas
	Phone

	Doug Huth
	Apache
	In Person

	Richard Ishikawa
	SoCalGas
	In Person

	Jeff Jarvis
	EnCana Marketing
	Phone

	Stephanie Karm
	El Paso Exploration & Production Co.
	In Person

	Laura Kennedy
	NAESB
	In Person

	Ellen Klecka
	Cinergy Marketing & Trading, LP
	In Person

	Mickey Jo Lawrence
	Apache
	In Person

	Anne Lovett
	PPL EnergyPlus, LLC
	Phone

	Susan Lum
	El Paso Exploration & Production Co.
	In Person

	Phil Mazza
	Anadarko Petroleum
	In Person

	Marcy Mccain
	Duke Energy Gas Transmission
	In Person

	Tom Noulles
	Williams Power
	Phone

	Michael Novak
	National Fuel Gas Distribution
	In Person

	Stephanie Panus
	BG Energy Merchants
	In Person

	Marjorie Perlman
	Rochester Gas & Electric
	Phone

	David Portz
	David A. Portz PC for Total Gas & Power NA
	In Person

	Christopher Raup
	Consolidated Edison
	Phone

	Porter Ryan
	El Paso Exploration & Production Co.
	In Person

	Keith Sappenfield
	EnCana Marketing
	In Person

	Mike Shepard
	Mewbourne Oil
	Phone

	George Simmons
	NiSource
	Phone

	Ron Theriot
	Reliant Energy Services
	In Person

	Lori Thompson
	AEP
	Phone

	Steve Watson
	Tennessee Valley Authority
	Phone

	Lori Zabrecky
	PPL EnergyPlus, LLC
	Phone

	Amy Zaguli
	ExxonMobil
	Phone

	Steve Zavodnick
	Baltimore Gas & Electric
	Phone
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