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2/27/06 CINERGY

NOTES TO DRAFTING COMMITTEE:
· In light of the discussions regarding the updates to the Setoff provisions in Section 10.3.2, Cinergy Marketing & Trading, LP (“CMT”) has carefully reviewed the language currently proposed by CMT for use in the revised NAESB (as posted on the NAESB website for the February 16, 2006 meeting) and is concerned that there are some points that may need to be clarified; for example:
· The setoff rights should probably be limited to the amount of the Net Settlement Amount;
· There may be some ambiguity with respect to clause (iii) of the second sentence of the bilateral setoff paragraph earlier proposed by CMT, in that such setoff should clearly encompass amounts due under the contract and be bilateral and thus not limited to amounts owed only to the Non-Defaulting Party under other agreements; and

· To the extent that a party holds excess cash margin under another agreement or arrangement between the parties, that cash should be available to further offset any liabilities under the contract.

· CMT supports the Contracts subcommittee’s goal to see any clarifications made with as few changes as possible to the existing language, and therefore we respectfully propose the following changes to the existing language for Section 10.3.2. (Other Agreement Setoffs Apply) and asks for your review.  For your convenience, a brief summary of the proposed changes is listed below and followed by a red-lined version of the changes as they would appear in the existing NAESB language.
· Clause (i):  

· By moving the phrase  “Net Settlement Amount against” outside of the sub-clauses, it applies to each of them and  avoids repetition;
· By changing the word “it” to the phrase “a party”, margin or collateral held by either party, rather than just the Non-Defaulting Party, can be included in the setoff. This allows setoff to be implemented when the Net Settlement Amount is owed to the Defaulting Party and the Defaulting Party is holding margin or collateral.
·   Clause (ii):

· As currently written, this clause only allows the offset of amounts owed to the Non-Defaulting Party under other contracts against the Net Settlement Amount owed to the Defaulting Party. By adding the phrase “that is entitled to the Net Settlement Amount” to provide for a bilateral application of the Net Settlement Amount to amounts owed or payable, as applicable, under other agreements, the Non-Defaulting Party is  able to apply amounts owed by or to the Defaulting Party under other agreements to offset the Net Settlement Amount;
· By adding the phrase “(including any excess cash margin or collateral) owed or held”, the Non-Defaulting Party can apply excess cash held by either party under other agreements to the setoff.

· The following is a redline showing the changes to the original NAESB language.

BILATERAL SETOFF OPTION
	The parties have selected either “Other Agreement Setoffs Apply” or “Other Agreement Setoffs Do Not Apply” as indicated on the Base Contract.

	Other Agreement Setoffs Apply:

	10.3.2
The Non-Defaulting Party shall net or aggregate, as appropriate, any and all amounts owing between the parties under Section 10.3.1, so that all such amounts are netted or aggregated to a single liquidated amount payable by one party to the other (the “Net Settlement Amount”).  At its sole option and without prior Notice to the Defaulting Party, the Non-Defaulting Party may setoff any Net Settlement Amount against (i) any  margin or other collateral held by  a party in connection with any Credit Support Obligation relating to the Contract;  and (ii)  any amount(s) (including any excess cash margin or collateral)  owed or held by the party  that is entitled to the Net Settlement Amount under any other agreement or arrangement between the parties.  The amount resulting under any setoff pursuant to the preceding sentence shall be referred to as the “Final Payment Amount”. 

	Other Agreement Setoffs Do Not Apply:

	10.3.2.
The Non-Defaulting Party shall net or aggregate, as appropriate, any and all amounts owing between the parties under Section 10.3.1, so that all such amounts are netted or aggregated to a single liquidated amount payable by one party to the other (the “Net Settlement Amount”).  At its sole option and without prior Notice to the Defaulting Party, the Non-Defaulting Party may setoff any Net Settlement Amount  against any margin or other collateral held by  a party in connection with any Credit Support Obligation relating to the Contract.


10.3.3
If any obligation that is to be included in any netting, aggregation or setoff pursuant to Section 10.3.2 is unascertained, the Non-Defaulting Party may in good faith estimate that obligation and net, aggregate or setoff, as applicable, in respect of the estimate, subject to the Non-Defaulting Party accounting to the Defaulting Party when the obligation is ascertained.  Any amount not then due which is included in any netting, aggregation or setoff pursuant to Section 10.3.2 shall be discounted to net present value in a commercially reasonable manner determined by the Non-Defaulting Party.

10.4.    As soon as practicable after a liquidation, Notice shall be given by the Non-Defaulting Party to the Defaulting Party of the Net Settlement Amount or Final Payment Amount, as applicable, and whether the Net Settlement Amount or Final Payment Amount is due to or due from the Non-Defaulting Party.  The Notice shall include a written statement explaining in reasonable detail the calculation of such amount, provided that failure to give such Notice shall not affect the validity or enforceability of the liquidation or give rise to any claim by the Defaulting Party against the Non-Defaulting Party.  The Net Settlement Amount or Final Payment Amount shall be paid by the close of business on the second Business Day following such Notice, which date shall not be earlier than the Early Termination Date.  Interest on any unpaid portion of the Net Settlement Amount shall accrue from the date due until the date of payment at a rate equal to the lower of (i) the then-effective prime rate of interest published under "Money Rates" by The Wall Street Journal, plus two percent per annum; or (ii) the maximum applicable lawful interest rate.
· NOTE:  If the committee determines that it is advisable to include a triangular setoff option, the above language option for Section 10.3.2 (Other Agreement Setoffs Apply) provides an easy starting place.  The following proposed language is identical to the revised Section 10.3.2 above, except that the underlined provision has been added.
TRIANGULAR SETOFF  OPTION:
10.3.2
The Non-Defaulting Party shall net or aggregate, as appropriate, any and all amounts owing between the parties under Section 10.3.1, so that all such amounts are netted or aggregated to a single liquidated amount payable by one party to the other (the “Net Settlement Amount”).  At its sole option and without prior Notice to the Defaulting Party, the Non-Defaulting Party may setoff any Net Settlement Amount against (i) any margin or other collateral held by a party in connection with any Credit Support Obligation relating to the Contract; and (ii) any amount(s) (including any excess cash margin or collateral) owed or held by the party that is entitled to the Net Settlement Amount or owed to or by or held by an Affiliate of the Non-Defaulting Party, in each case, under any other agreement or arrangement between the parties.  The amount resulting under any setoff pursuant to the preceding sentence shall be referred to as the “Final Payment Amount”.
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