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via posting

TO:
NAESB Wholesale Gas Quadrant Contracts Subcommittee, Posting for Interested Industry Participants

FROM: 
Laura B. Kennedy, Meeting/Project Manager 

RE:
Final Minutes from the NAESB Wholesale Gas Quadrant (WGQ) Contracts Subcommittee Meeting on March 9, 2006
DATE:

April 2, 2006
NORTH AMERICAN ENERGY STANDARDS BOARD

WGQ CONTRACTS SUBCOMMITTEE MEETING

March 9, 2006 – 10:00 a.m. to 3:00 p.m., Central 

NAESB Offices in Houston, Texas

FINAL MINUTES
1.
Welcome & Administrative Items

Mr. Sappenfield called the meeting to order.  Ms. Kennedy gave the antitrust advice and took roll of attendees.  The draft agenda was reviewed.  Mr. Sappenfield suggested that Item 3 – “Review comments, if any, on FERC NOPR at Docket RM05-35, ‘Standard of Review for Modifications to Jurisdictional Agreements NOPR’” be postponed until the next meeting.  Mr. Clements moved, seconded by Mr. Colombo, to adopt the agenda as revised.  The motion passed unanimously.
The subcommittee reviewed the draft minutes from the February 16, 2006 meeting.  On page 2, spelling errors were corrected and the word “companies” was replaced with “countries”.  On page 4, Ms. Thompson stated that the Arbitration language was not submitted by AEP therefore the AEP could not have withdrawn the comment.  References to AEP were removed from the paragraph that discussed the proposed Arbitration language.  On page 7, the word “were” was replaced by “was” in the section on Footnote 44 and 45.  Mr. Zavodnick’s attendance via phone was added to page 9.  Mr. Bransgrove moved, seconded by Mr. Ishikawa, to adopt the minutes as modified.  The motion passed unanimously.  The final minutes are posted on the NAESB WGQ Contracts Subcommittee page:  http://www.naesb.org/wgq/contract.asp.  
2. Continue reviewing comments based on the agreed-upon approach

The subcommittee made several redline modifications to the NAESB Base Contract and addressed several footnotes in the redline document based on their discussions.  The document reviewed by the subcommittee during this meeting was posted as a work paper for this meeting titled “Compilation of Comments (Redline), Revised 02/16/06 with comments received for 03/09/06 meeting included” (http://www.naesb.org/pdf2/wgq_contracts030906w6.doc).  References to Section numbers and footnotes are to the above referenced document.
Section 2 Definitions:
Proposed Definitions 2.49 and 2.50:  Florida Power & Light proposed adding a definition for “Bankruptcy Event” and “Code”.  Ms. Klecka stated that Section 10.2 lists bankruptcy as an event of default.  She asked whether the term bankruptcy should be so specifically defined for the purposes of this contract.  Ms. Klecka stated that if the definition for Bankruptcy Event were added, then the language in Section 10.2 would have to be significantly modified.  The subcommittee declined to adopt the definitions of “Bankruptcy Event” and “Code”.
Proposed Definition 2.51:  The subcommittee reviewed the proposed definition for “Event of Default” submitted by Florida Power & Light.  Mr. Sappenfield stated that the subcommittee had previously discussed whether to expand the definition of Event of Default.  The subcommittee did not adopt this definition.

Proposed Definitions 2.52 – 2.58:  Florida Power & Light also submitted proposed definitions for “Guarantor”, “Guaranty”, “Letter of Credit”, “Merger Event”, “Rating Level”, “Threshold Amount”, and “Affiliate”.  Mr. Sappenfield stated that these terms are covered in existing  definitions and language.  The subcommittee did not adopt these definitions.
Proposed Definition 2.15:  The subcommittee reviewed a proposed alternative definition of “Credit Support Obligation” submitted by NiSource.  The language submitted by NiSource was posted as a work paper for this meeting (http://www.naesb.org/pdf2/wgq_contracts030906w2.doc) and was inserted in the redline contract reviewed during this meeting.
Mr. Simmons stated that NiSource proposed the alternative definition of Credit Support Obligation so that parties will not have to accept credit from an unsatisfactory party.  Mr. Ryan noted that the language in the definition poses a potential conflict as one sentence states that the issuer must be acceptable to the other party “at its sole discretion” while the last sentence states that parties must act in a “reasonable manner”.  Ms. Hazel stated that the proposed language would conflict with the standard for Adequate Assurance of Performance in Section 10.1.  After further discussion, the subcommittee declined to adopt the proposed definition of Credit Support Obligation submitted by NiSource.
Section 10 Financial Responsibility:
Conduct a detailed review of the language proposed by Cinergy for Section 10.3.2:  Ms. Klecka reviewed the Notes to the Drafting Committee submitted by Cinergy that were posted as a work paper for this meeting:  http://www.naesb.org/pdf2/wgq_contracts030906w5.doc.
Mr. Sappenfield stated that Cinergy’s proposal is a modification of the existing contract to reflect the reality that there may be amounts owed back and forth between the parties and includes the recognition that all amounts should be set off against each other.  The proposal also prevents the non-defaulting party from “cherry picking” which amounts to setoff.  After further discussion, Mr. Sappenfield stated that the subcommittee should review the Bilateral Setoff language for the next meeting before it determines whether to accept the language.  Ms. Hazel requested that the proposed modifications to Section 10.4 be further modified to avoid the need to create the defined term “Final Settlement Amount”.  Ms. Klecka stated she would submit a proposed modification to Section 10.4 for review at the next meeting.
Next, the subcommittee reviewed the proposed Triangular Setoff language submitted by Cinergy.  Ms. Klecka stated that Cinergy proposed this language as an option on the Cover Page.  It was the intent of the proposal that the Bilateral Setoff would be the default and the Triangular Setoff would be an option parties would have to actively select on the Cover Page.
Mr. Mazza stated that while it was a good idea to have Triangular Setoff language for parties that choose this option, he stated that there is a potential to end up with a master settlement agreement buried within the NAESB Contract.  The subcommittee discussed the impacts on affiliates if the Triangular Setoff language were used by parties for the contract.  Mr. Sappenfield suggested that the Triangular Setoff language also be revisited at the next meeting.
Mr. Noulles stated that Williams’ proposal to add language to Section 10.2 to require “that the right to suspend payment and/or performance be limited to a single ten day period” should be discussed at the next meeting.  Mr. Sappenfield requested that Mr. Noulles provide the language to the NAESB office for inclusion in the redline document that is posted for review during the next meeting.

Section 9 Notices:

Section 9.1:  The phrase “in writing” was moved so that all confirmations, invoices, payment instructions and other communications would be required to be made in writing instead of be made to the addresses specified in writing.  The subcommittee made additional modifications to Section 9.1.  The language after modification is as follows:
All Transaction Confirmations, invoices, payment instructions and other communications made pursuant to the Base Contract (“Notices”) shall be made in writing to the addresses specified in writing by the respective parties from time to time.

The language taken from the EEI proposed to replace Section 9.1 was not accepted by the subcommittee.
Section 9.2:  Mr. Futter suggested modifying Section 9.2 to state that all notices shall be made in writing.  The subcommittee agreed with Mr. Futter’s suggestion.  Section 9.2 after modification is as follows:
All Notices required hereunder shall be in writing and may be sent by facsimile or mutually acceptable electronic means, a nationally recognized overnight courier service, first class mail or hand delivered.

Ms. Gussow stated that the issue encountered by Florida Power and Light regarding conducting due diligence to determine whether a change in payment instructions is valid should be addressed in Section 9.  Ms. Hazel suggested adding a new Section 9.4 that states:
The party receiving notice of change of payment instructions or other payment information shall not be obligated to implement such change until thirty (30) days after receipt of such notice.

The subcommittee supported adding this language to the Contract.

Section 14 Miscellaneous:
Review EEI language for Market Disruption:  The subcommittee reviewed the Market Disruption language that is in the EEI.  The language was posted as a work paper for this meeting:  http://www.naesb.org/pdf2/wgq_contracts030906w1.doc.  Mr. Sappenfield stated that the language in the EEI was significant and suggested that the subcommittee review Market Disruption language submitted by other participants to determine if it could serve a similar purpose as the EEI language.
Mr. Sappenfield suggested that a new section be added to the NAESB Contract titled Market Disruption.  The subcommittee agreed that Section 14 would be titled Market Disruption and Section 15 would be Miscellaneous.
As an alternative to the EEI Market Disruption language, the subcommittee reviewed the Market Disruption language proposed by EnCana Marketing in Footnote 127.  Mr. Clements recommended that the Market Disruption language proposed in Footnote 127 become Section 14.1 for the new Market Disruption section.  The subcommittee agreed to move forward with the EnCana Marketing Market Disruption language.  The subcommittee will further review this language at the next meeting.
Section (b) of the EEI Market Disruption language was inserted as new Section 14.2 and Section (c) of the EEI Market Disruption language was inserted as new Section 14.3.  Mr. Sappenfield requested that the subcommittee submit comments on the language proposed in new Section 14 Market Disruption.
Review LDC language for Digital Records/Imaged Agreements:  Mr. Novak stated that the language proposed by the LDCs for digital records and imaged agreements would preserve the right to object to the admissibility of the recording or imaged agreement.  Mr. Bransgrove suggested removing the word “preserve” from the last sentence and adding the phrase “are preserved” to the end of the last sentence.  It was the consensus of the subcommittee to add the language proposed by the LDCs for digital records and imaged agreements to new Section 15 Miscellaneous.  Mr. Sappenfield requested that the subcommittee submit comments on this language for discussion at the next meeting.
Section 11 Force Majeure:

Review the portions of ConEd’s proposed modifications to Section 11 that have not been addressed:  Section 11.2 regarding events that affect an entire geographic region; the proposed modifications to Sections 11.3 and 11.5:  ConEd submitted comments on Section 11 that were posted as a work paper for this meeting:  http://www.naesb.org/pdf2/wgq_contracts030906w4.doc.
Sempra Energy also submitted comments on Section 11 that were posted as a work paper for this meeting (http://www.naesb.org/pdf2/wgq_contracts030906w3.doc) and that were added to the redline document posted as a work paper for this meeting.  Ms. Greenblatt stated that Sempra’s comments were to add language to the Force Majeure sections so that the Force Majeure event would have to affect the Delivery Point.  Ms. Greenblatt added that producers have claimed that it was the intent to source a supply from a specific path even though the source was not specified in the contract.  Buyers are told that they should have known that the supply was to be sourced from a particular source.  She stated if the buyer is forced to take on the producer’s risk then the price for the gas should not be as high at is when the contract does not set out a specific source path.
Mr. Raup stated that ConEd’s proposal was to avoid instances of “price majeure” when a contract is less profitable for a supplier that has had a curtailment of supply.

Mr. Shepard stated that there should not be any change to the existing Force Majeure language.  He noted that Force Majeure claims are only good to the extent the failure was caused by Force Majeure.

After further discussion, Mr. Sappenfield stated that the Sempra language and ConEd language would be added to the redline contract for discussion at the next meeting.

Next, the subcommittee reviewed the Approach for Completion of NAESB Request No. R05014 posted as a work paper for this meeting:  http://www.naesb.org/pdf2/wgq_contracts030906w7.doc.  Mr. Sappenfield stated that a redline draft of the NAESB Base Contract would be generated to include of the comments (additions and deletions) that have been accepted by the subcommittee to date.  A second draft of the Compilation of Comments document will also be generated.  This draft will only list the comments that have been accepted by the subcommittee to date.

Mr. Sappenfield requested that a Task Force hold a meeting/conference call to generate a new layout for the Base Contract Cover Page.  The revised Cover Page will be presented at the March 21 and April 2006 meetings.  Mr. Sappenfield will draft the recommendation form that will accompany the modified Base Contract that will be presented to the WGQ Executive Committee.

The subcommittee agreed to take the proposed approach to complete the modification of the NAESB Base Contract.
3. Review Comments, if any, on FERC NOPR at Docket RM05-35, “Standard of Review for Modifications to Jurisdictional Agreements NOPR”
This item was postponed for discussion at the next meeting.

4. Establish meeting dates, time and locations for continuing review and processing of comments
The subcommittee determined it would schedule a face to face meeting onMarch 21, 2006 from 10:00 AM to 4:00 PM Central.  The meeting will be held at NAESB’s offices in Houston, Texas.
The subcommittee will schedule an additional meeting in April in order to take a final vote on the recommendation and proposed modification to the NAESB Base Contract.
5. Other Matters
This item was not discussed.
6. Adjourn
Ms. Davis moved, seconded by Ms. Klecka, to adjourn.  The meeting adjourned at 2:29 PM Central.
7.
Attendance
	Name
	Organization
	Attendance

	Mariam Arnaout
	American Gas Association
	Phone

	Rebecca Batchelder
	Amerada Hess
	Phone

	Randy Bevis
	Cinergy Marketing & Trading
	In Person

	Alan Bransgrove
	Xcel Energy 
	In Person

	Ken Brown
	PSEG
	Phone

	Kelly Buechler
	Anadarko Petroleum Corp.
	In Person

	Kathryn Burch
	Duke Energy Gas Transmission
	In Person

	Christopher Burden
	Williams Gas Pipeline
	In Person

	Ron Clements
	Anadarko Petroleum Corp.
	In Person

	Craig Colombo
	Dominion Resources
	In Person

	Dale Davis
	Williams Gas Pipeline
	In Person

	Mike Davis
	Tennessee Valley Authority
	Phone

	Carla Dent
	Chevron Natural Gas
	Phone

	Marcy Frances Edmonds
	Williams Companies, Inc.
	Phone

	Donna Foy
	PPM Energy
	Phone

	Jeff Futter
	ConEdison
	Phone

	Carrie Gage
	PPM Energy
	Phone

	DeMonica Gladney
	ExxonMobil Power and Marketing
	Phone

	Paramy Graff
	Apache Corp.
	Phone

	Marcia Greenblatt
	Sempra Energy
	Phone

	Dona Gussow
	Florida Power and Light
	Phone

	Carolyn Hazel
	ConocoPhillips Company
	In Person

	Bill Hebenstreit
	El Paso Exploration & Production Co.
	In Person

	Lisa Herrmann
	Chevron Natural Gas
	Phone

	Rosa Huerta
	Pacific Gas & Electric
	Phone

	Doug Huth
	Apache Corp.
	Phone

	Richard Ishikawa
	SoCal Gas
	In Person

	Angie Ishikawa
	SoCal Gas
	Phone

	Ellen Klecka
	Cinergy Marketing & Trading
	In Person

	Kaiser Malik
	Calpine
	In Person

	Phil Mazza
	Anadarko Petroleum Corp.
	In Person

	Marcy McCain
	Duke Energy Gas Transmission
	In Person

	Michelle McLendon
	Constellation Energy
	In Person

	Tom Noulles
	Williams Power
	In Person

	Fred Ochsenhirt
	Ameren Services
	Phone

	Matilda Phelps
	Anadarko Petroleum Corp.
	Phone

	David Portz
	David A. Portz for Total Gas & Power N.A.
	In Person

	Christopher Raup
	Consolidated Edison
	Phone

	Porter Ryan
	El Paso Exploration & Production Co.
	In Person

	Keith Sappenfield
	EnCana Marketing
	In Person

	Mike Shepard
	Mewbourne Oil
	Phone

	George Simmons
	NiSource
	Phone

	Ron Theriot
	Reliant Energy Services
	In Person

	Lori Thompson
	AEP
	Phone

	Rick Tucker
	EnCana Marketing
	Phone

	Steve Watson
	Tennessee Valley Authority
	Phone

	Jeremy Weinstein
	PPM Energy and PacifiCorp
	Phone

	Steve Williams
	Apache Corp.
	Phone

	Mary Wolosek
	Nicor Gas Company
	Phone

	Tom Wozensky
	Baltimore Gas and Electric
	Phone

	Amy Zaguli
	ExxonMobil Power and Marketing
	Phone

	Steve Zavodnick
	Baltimore Gas and Electric
	Phone
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