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WGQ Contracts Subcommittee
Consolidation of Comments

Section 14 Miscellaneous – Proposed New Language
The following is a consolidation of the comments submitted requesting the addition of new subsections to Section 14 - Miscellaneous to the NAESB Base Contract for the Purchase and Sale of Natural Gas.  A reference to the corresponding footnote to the redline of the Base Contract is included where applicable.
CONSOLIDATED EDISON – Retail Access Triggered Contract Reduction

(Work paper posted for 1/10/06 WGQ Contracts Subcommittee Meeting)
14.12
(a) On or before July 1 of any Contract Year (November 1 through October 31 of the following year during the term of this Contract), Buyer shall have the right to notify Seller that it will permanently reduce the Contract Quantity by an amount calculated in accordance with 14.xx (b) below, effective September 1 of that same Contract Year.

(b) Any reduction of the Contract Quantity shall be equal to the following:

A x (B/C), where:

“A” is equal to (i) the estimated peak day demand associated with customers of Buyer that switched from Buyer’s firm sales service classifications to its firm transportation service classifications, during the 12 month period ending June 1 of that Contract Year, minus (ii) the forecasted increase in peak day demand for customers under Buyer’s firm sales service classifications for the next Contract Year; provided that “A” cannot be less than zero;

“B” is the then current Contract Quantity times 365; and 

“C” is the aggregate annual firm contract quantities under Buyer’s long term, firm gas purchase agreements, including this Contract.
NISOURCE – Adequate Assurance Of Future Performance

(Work paper posted for 1/10/06 WGQ Contracts Subcommittee Meeting)
14.13
Each party agrees that the provisions of this Base Contract supersede and replace in their entirety any requirements of law relating to adequate assurance of future performance, including without limitation Article 2 of the Uniform Commercial Code (the “UCC”), as enacted in New York.  This notwithstanding, the parties acknowledge that this Base Contract and the Special Provisions document the terms of a contract for the sale of goods and that the applicable provisions of Article II of the UCC shall apply to the Transactions set forth herein.

ENCANA MARKETING – Digital Records/Evidence

(Footnote 133)
14.12 Any original executed Base Contract, Transaction Confirmation, or other related document may be digitally copied and stored on computer tapes and disks (the “Imaged Agreement”).  The Imaged Agreement (once digitally regenerated to paper form), an automated facsimile form, the recordings of telephonic communications, and all computer records of the foregoing, if introduced as evidence in any judicial, arbitration, mediation or administrative proceedings, will be admissible as between the parties to the same extent and under the same conditions as other business records originated and maintained in documentary form and neither party shall object on the basis that such business records were not originated or maintained in documentary form under any rule of evidence.
ENCANA MARKETING – Contract Governance Over Prior Agreements

(Footnote 133)
14.15  The parties agree that this Contract shall supersede and replace all prior agreements between the parties hereto with respect to the purchase and sale of natural gas and that all transactions under any such prior agreements are, effective as of the Effective Date of this Contract, now governed solely by the terms of this Contract and shall be transactions hereunder and a part of the single integrated agreement between the parties.” 

FP&L – Representations and Warranties of Contracting Parties

(Footnote 134)
14.12
Each of the parties hereby represents and warrants (which representations and warranties will be deemed to be repeated by each party on each date on which a transaction is entered into):

(i) that it is entering into this Base Contract and each transaction as principal and not as agent for any other party;

(ii) it has all regulatory authorizations necessary for it to legally perform its obligations under this Base Contract and each transaction, including, without limitation, the provision of credit support pursuant to Section 10.1;

(iii) the execution, delivery and performance of this Base Contract and each transaction, including, without limitation, the provision of credit support pursuant to Section 10.1, are within its powers, have been duly authorized by all necessary action, and do not violate any of the terms and conditions in its governing documents, any contracts to which it is a party or any law or regulation applicable to it;

(iv) this Base Contract and each transaction when entered into in accordance with this Base Contract constitutes its legally valid and binding obligation enforceable against it in accordance with its terms, subject to any equitable defenses;

(v) with respect to each transaction, it has the ability to make or take delivery of the Gas and has entered into such transaction with the intention to do so;

(vi) it is a "forward contract merchant" and each transaction hereunder shall constitute a "forward contract" (other than transactions hereunder with a maturity of two days or less), in each case within the meaning of the Code; and

(vii) there is not pending or, to its knowledge, threatened against it or its Guarantor, if any, any action, suit or proceeding at law or in equity or before any court, tribunal, governmental body, agency or official or any arbitrator that is likely to affect the legality, validity or enforceability of this Base Contract, any transaction, or any guaranty or other credit support arrangement provided pursuant to Section 10.1, or the ability to perform the obligations thereunder.
NISOURCE – Representations and Warranties of Contracting Parties

(Work paper posted for 1/10/06 WGQ Contracts Subcommittee Meeting)
14.14
Each party represents that the creditworthiness of the other party is a material consideration in entering into this Base Contract; and (i) it has entered into this Base Contract and shall enter into each transaction in reliance upon its own judgment or that of its investment advisors or other fiduciaries, (ii) the other party does not and will not hold itself as advising, or any of the other party’s employees or agents as having the authority to advise it as to whether or not it should enter into any transaction or as to any subsequent actions relating thereto or on any other commercial matter concerned with any transaction, (iii) the other party shall not be acting as a fiduciary with respect to it and shall not have any responsibility or liability whatsoever in respect of any advice or information of this nature given or not given, or views expressed or not expressed, by the other party or any of the other party’s employees or agents to it or any such fiduciary, whether or not such advice or information is given or such views are expressed at the request of it or any such fiduciary, and (iv) the other party shall not have any responsibility to govern or monitor the conduct of it or any such fiduciary.
AEP - Arbitration

(Footnote 131)
14.13  Any dispute relating to this Agreement lasting for 30 days
 shall be resolved by binding, arbitration pursuant to the Commercial Arbitration Rules of the American Arbitration Association ("AAA") and all such proceedings shall be subject to the Federal Arbitration Act.  A single arbitrator shall be chosen by the Parties, or if they are unable to agree, by AAA: 

A.
Arbitration shall be commenced by written notice to the other Party, which notice shall contain the position of the Party giving the notice (“Initiating Party”) on matters in dispute.  The Party receiving the notice (“Responding Party”) shall provide within fifteen (15) business days after receipt of such notice a written response that contains the Responding Party’s position on the matters in dispute. 

B.
The Parties shall select a time and place to conduct the hearing, provided that the hearing shall be scheduled such that it can be concluded in ninety (90) days of the Responding Party’s deadline to respond to the Initiating Party, as set forth herein.  Discovery and hearing procedures shall be governed by the AAA rules, unless otherwise agreed in writing by the parties. 

C,
The arbitrator shall consider all relevant evidence in making his or her decision.  The decision of the arbitrator shall be binding on the Parties and may be enforced in any court of competent jurisdiction.

D.
Each Party shall bear its own expenses of the arbitration, including without limitation, attorneys’ fees and expert witness’ costs and expenses, and all other out-of-pocket cost and expenses incurred directly in connection with the proceedings (“Expenses”).  The fees of the arbitrator and costs of facilities for arbitration shall be borne equally by the Parties. 

E.
The arbitrator is not empowered to award damages in excess of actual damages, or any other types of damages prohibited by this Agreement, and each Party hereby irrevocably waives any right to recover such prohibited damages with respect to any dispute resolved by arbitration.  Any arbitration under this Agreement shall be conducted on a confidential basis and not disclosed, including any documents or results which shall be considered confidential, unless the Parties otherwise agree in writing, or such disclosure is required by law.]

FP&L - Arbitration

(Footnote 134)
14.13
Each party shall have the right to apply to a court to enjoin any breach of this agreement.  Excepting the right of a party to seek such relief, all claims and matters in question arising out of this Base Contract or the relationship between the parties created by this Base Contract, whether sounding in contract, tort or otherwise, shall be resolved by binding, self administered arbitration pursuant to the Commercial Arbitration Rules of the American Arbitration Association ("AAA"), and all such proceedings shall be subject to the Federal Arbitration Act.  There shall be three arbitrators.  Each party shall designate an arbitrator, who need not be neutral, within 30 days of the notification of a party's intent to proceed with arbitration.  The two arbitrators so designated shall elect a third arbitrator.  If either party fails to designate an arbitrator within the time specified or the two parties' arbitrators fail to designate a third arbitrator within 30 days of their appointment, the remaining arbitrator(s) shall be appointed by the AAA.  Each party shall pay for the expenses incurred by its designated arbitrator and the costs of the third, neutral arbitrator shall be divided between the parties.  Only damages allowed pursuant to this agreement may be awarded and arbitrators shall have no authority to award punitive or exemplary damages, the parties hereby waiving their right, if any, to recover punitive or exemplary damages, either in arbitration or in litigation.  The arbitration shall take place in New York, New York.
CINERGY MARKETING & TRADING – Index Availability/Validity

(Work paper posted for 10/11/05 WGQ Contracts Subcommittee Meeting)
14.12
If the specific published index or posting which is a component of the Contract Price (the “Index Component”) is not published or posted for any reason for a relevant date or period necessary for the determination of the Contract Price, then Buyer and Seller shall promptly negotiate in good faith in order to select a mutually agreeable substitute published index, posting, price, or pricing formula that reflects the value of Gas of similar quality and quantity in the geographical region in which the Delivery Point is located.  If the parties have not agreed on a replacement published index, posting, price, or pricing formula within three (3) Business Days of the date the Index Component was not published or posted, then the replacement Contract Price per MMBtu shall be equal to the average of the results of the price quotes, with each party to obtain one quote, from a recognized marketer or broker of Gas transactions, for prices of Gas of a similar quality and quantity in the geographical region in which the Delivery Point is located.  Such marketer or broker quotes may be expressed as a formula if the Index Component is not expected to be published or posted for more than one Month.  The Parties shall use good faith efforts to obtain such marketer or broker quotes and calculate the replacement Contract Price within five (5) Business Days of the date the Index Component was not published or posted.  The last Contract Price that was determined based on the Index Component will be paid for Gas delivered and received hereunder until the replacement Contract Price is determined and will be adjusted retroactively to the initial interruption in the publishing or posting of the Index Component once the replacement Contract Price is determined.

If, however, the Index Component is published or posted late for the relevant date or period, but prior to the determination of a replacement Contract Price (whether determined by mutual agreement or by quotes), then the Index Component published or posted late shall be used in determining the Contract Price for the relevant date or period.  If the Index Component is subsequently published or posted for a future relevant date or period, the parties shall resume using the Index Component in determining the Contract Price attributable to such subsequent dates or periods.

LOUIS DREYFUS ENERGY SERVICES L.P. - Market Disruption

(Footnote 132)
14.11 The following provisions shall apply to transactions where the Contract Price for a transaction is determined by reference to a third-party information source or where the Spot Price is applied:

14.11.1 If a Market Disruption Event (as defined below) occurs during the Determination Period (as defined below), the Floating Price (as defined below) for the affected Trading Day(s) (as defined below) shall be determined by averaging the Floating Prices published for the Trading Days immediately preceding and immediately following the Market Disruption Event; provided, however, that if the Floating Price is not so determined within three Business Days after the first Trading Day on which the Market Disruption Event occurred or existed, then the parties shall negotiate in good faith to agree on a Floating Price (or a method for determining a Floating Price), and if the parties have not so agreed on or before the fifth Business Day following the first Trading Day on which the Market Disruption Event occurred or existed, then the Floating Price shall be determined in good faith by LDES by taking the average of two or more dealer quotes.  “Market Disruption Event” means, with respect to any Price Source (as defined below), any of the following events (the existence of which shall be determined in good faith by LDES):  (i) the failure of the Price Source to announce or publish information necessary for determining the Floating Price; (ii) the failure of trading to commence or the permanent discontinuation or material suspension of trading in the relevant options contract or commodity on the Exchange (as defined below) or in the market specified for determining a Floating Price; (iii) the temporary or permanent discontinuance or unavailability of the Price Source; (iv) the temporary or permanent closing of any Exchange specified for determining a Floating Price; or (v) a material change in the formula for or the method of determining the Floating Price.  “Price Source” means, in respect of a transaction, the publication (or such other origin of reference, including an Exchange) containing (or reporting) the specified price (or prices from which the specified price is calculated) in the relevant transaction.  “Floating Price” means the Contract Price specified in a transaction that is based upon a Price Source.  “Exchange” means, in respect of a transaction, the exchange or principal trading market specified in the relevant transaction.  “Determination Period” means each calendar Month a part or all of which is within the Delivery Period of a transaction.  “Trading Day” means a day in respect of which the relevant Price Source published the Floating Price.

14.11.2 For purposes of determining the relevant prices for any day, if the price published or announced on a given day and used or to be used to determine a relevant price is subsequently corrected and the correction is published or announced by the person responsible for that publication or announcement, either party may notify the other party of (i) that correction and (ii) the amount (if any) that is payable as a result of that correction.  If a party gives Notice that an amount is so payable, the party that originally either received or retained such amount will, not later than two Business Days after the effectiveness of that Notice, pay, subject to any applicable conditions precedent, to the other party that amount, together with interest at the rate established in Section 7.5 for the period from and including the day on which payment originally was (or was not) made to but excluding the day of payment of the refund or payment resulting from that correction.
ENCANA MARKETING - Market Disruption

(Footnote 133)
14.13 If a Market Disruption Event has occurred during a Trading Day, then the parties shall negotiate in good faith to agree on a Floating Price (or a method for determining a Floating Price) for the affected Trading Day, and if the parties have not so agreed on or before the second Business Day following the first Trading Day on which the Market Disruption Event occurred or existed, then the Floating Price shall be determined within  the next two (2) following Business Days with each party obtaining in good faith two quotes from a leading dealer in the relevant market and averaging the four quotes. If either party fails to provide two quotes then the average of the other party’s two quotes shall determine the Floating Price.   "Floating Price" means the price or a portion of the price agreed to in the transaction as being based upon a specified index.  "Market Disruption Event" means, with respect to an index, any of the following events: (a) the failure of the index to announce or publish information necessary for determining the Floating Price; (b) the failure of trading to commence or the permanent discontinuation or material suspension of trading in the relevant options contract or commodity on the exchange or market acting as the index; (c) the temporary or permanent discontinuance or unavailability of the index; (d) the temporary or permanent closing of any exchange acting as the index; or (e) both parties agree that a material change in the formula for or the method of determining the Floating Price has occurred.  "Trading Day" means a day in respect of which the relevant price source published the relevant price.

The People’s Natural Gas Company (PA) - Market Dislocation (supplement to EnCana 14.13)

(Work paper posted for 1/10/06 WGQ Contracts Subcommittee Meeting)

14.13.2
If either party believes in good faith that a Market Dislocation Event has occurred during a Trading Day, then, within fifteen Business Days following the date on which the Market Dislocation Event was discovered, such party may provide notice to the other that it is disputing the Floating Price applicable to such Trading Day and provide an Alternative Floating Price together with supporting documentation acceptable in industry practice to support the Alternative Floating Price.  In response to a proposed Alternative Floating Price, the responding party may agree with the proposed Alternative Floating Price, may support the original Floating Price, or may propose its own Alternative Floating Price, The parties shall negotiate in good faith to agree on an applicable Floating Price (or a method for determining an applicable Floating Price) for the affected Trading Day.  If the parties have not so agreed on or before the fifteenth Business Day following the providing of the Alternative Floating Price, then either party may submit the dispute to arbitration.  Once the dispute is submitted to arbitration, both parties shall submit to the arbitrator their respective applicable Floating Price, and the arbitrator shall determine which shall apply.  The prevailing party shall be entitled to attorneys’ fees.  “Market Dislocation Event” means, with respect to an index, that such index has been unduly influenced by manipulation or mistake of reported data, including (but not limited to) data that affects the index but is not reported to the index, e.g., storage inventory data.  “Alternative Floating Price” means the price or a portion of the price in the transaction reflecting the party’s estimate of what the specified index price would have been absent the Market Dislocation Event.
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