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TO:
NAESB Wholesale Gas Quadrant Contracts Subcommittee, Posting for Interested Industry Participants

FROM: 
Laura B. Kennedy, Meeting/Project Manager 

RE:
Final Minutes from the NAESB Wholesale Gas Quadrant (WGQ) Contracts Subcommittee Meeting on February 16, 2006
DATE:

March 2, 2006
NORTH AMERICAN ENERGY STANDARDS BOARD

WGQ CONTRACTS SUBCOMMITTEE MEETING

February 16, 2006 – 10:00 a.m. to 4:00 p.m., Central 

NAESB Offices in Houston, Texas

FINAL MINUTES
1.
Welcome & Administrative Items

Mr. Sappenfield called the meeting to order.  Ms. Kennedy gave the antitrust advice and took roll of attendees.  The draft agenda was reviewed.  Mr. Sappenfield requested that Item 3 “Review comments, if any, on FERC NOPR at Docket RM05-35, “Standard of Review for Modifications to Jurisdictional Agreements NOPR” be deleted from the agenda.  He stated that the FERC has received comments on this NOPR and it is expected that the FERC will respond to the comments.  He suggested that this item be added to the agenda for the next meeting.  Mr. Butler requested that the agenda include a review of the Contracts Subcommittee Mission Statement.  Mr. Hebenstreit moved, seconded by Mr. Mazza to adopt the agenda as revised.  The motion passed unanimously.  

Mr. Sappenfield reviewed the draft minutes from the January 24, 2006 meeting.  Mr. Ishikawa stated that the word “cold” should be changed to “could” on page 3, section 2.  Mr. Butler requested that page 6 be revised to reflect that there was “some” support to keep the original language in Section 9 Notices.  Ms. Gladney requested that the spelling of her name be corrected in the Attendance list.  Mr. Novak moved, seconded by Mr. Ishikawa, to adopt the minutes as revised.  The motion passed unanimously.  The final minutes from the January 24, 2006 meeting are posted on the NAESB website at:  http://www.naesb.org/pdf2/wgq_contracts012406fm.doc.
2. Review Mission Statement
Mr. Butler stated that the Mission Statement the Contracts Subcommittee adopted for Request No. R05014 contemplated a reasoned evolution of the Base Contract.  Mr. Hebenstreit noted that the subcommittee has maintained a do no harm philosophy while reviewing proposed modifications to the Base Contract as it is so widely accepted and used by the industry today.  Mr. Sappenfield stated that until the subcommittee takes a final vote to send the recommendation to the WGQ Executive Committee, the modifications and language are open for discussion.  Mr. Sappenfield noted that there are many industry participants who are not able to participate in this process, and the subcommittee should keep the do no harm philosophy in mind on behalf of those who are not participating.  Mr. Butler stated that the subcommittee should work to ensure the usefulness of the contract is maintained.  Changes should not be dismissed just because some participants have not experienced the same problems as other participants.
3. Continue reviewing comments based on the agreed-upon approach

The subcommittee made several redline modifications to the NAESB Base Contract and addressed several footnotes in the redline document based on their discussions.  To follow the modifications made and footnotes referenced in the minutes, please review the document posted on the NAESB website on the WGQ Contracts Subcommittee page titled “Attachment Compilation of Comments (Redline), Revised 02/16/2006”:  http://naesb.org/pdf2/wgq_contracts021606a1.doc.
Section 11 – Force Majeure:  Mr. Sappenfield stated that the participants who supported inclusion of language regarding LNG stated they would meet with the LDC participants to determine if a consensus could be reached for the language in Section 11.  Mr. Butler stated that there was not a consensus regarding the changes to the language.  Mr. Klein stated that he and other LNG participants did not want to modify the existing Force Majeure language to increase the protection for LNG, but wanted to clarify the language.  Ms. Gussow stated that Florida Power & Light supported the positions of the LDC participants regarding the modification of the Force Majeure language and opposed the proposed language regarding LNG.

Mr. Klein stated that part of the mission statement includes modifying the NAESB Base Contract based on the evolution of the industry.  Mr. Klein noted the increased use of LNG in the market.  He stated that the LNG participants were not seeking to gain expanded Force Majeure coverage than currently exists for other sources of supply.  Ms. Lawrence stated that the language proposed is ambiguous and would have to be clarified before the subcommittee could move forward with voting on inclusion of LNG language.
Mr. Ryan asked how close to the United States an event would need to take place in order for the Force Majeure language to apply to LNG.  Mr. Klein stated that it was not the intent to cover port closures in the producing countries, for instance, but it was the intent to cover port closures in the United States and Canada.  Mr. Butler stated that the proposed language still leaves open an event of a failure at a specific facility/terminal as grounds for a Force Majeure event.  Mr. Klein stated that the existing language in the Base Contract is unclear as to how far the Force Majeure language covers when there is a failure at a specific facility.  Mr. Bransgrove stated that specifying a commodity or source like LNG deviates from the traditional structure of the NAESB Base Contract.  He noted that when there is a Force Majeure event, the party claiming Force Majeure must provide reasonable evidence as to how the event fits within the Force Majeure terms.
Mr. Novak stated that since there are a few participants supportive of inclusion of the LNG language in the Force Majeure provisions that a Frequently Asked Questions (FAQ) document could be drafted to describe how the existing Force Majeure language covers LNG and how the existing language could be used in a LNG scenario.  Mr. Sappenfield stated that the FAQ document could be included as part of the recommendation to the WGQ Executive Committee.  It was the consensus of the subcommittee to remove the LNG language from Section 11 and to create a FAQ as described.  Mr. Klein volunteered to draft a FAQ for the WGQ Contracts Subcommittee to review at the next meeting.

Next, Mr. Butler presented the work paper submitted by Consolidated Edison of New York (ConEd) posted as a work paper for this meeting:  http://www.naesb.org/pdf2/wgq_contracts021606w4.doc.  Mr. Butler stated that the modifications submitted by ConEd seek to limit the Force Majeure language to events that affect an entire geographic region.  Mr. Butler noted that the Base Contract does not link supply to any particular source.  Mr. Ryan stated that parties have the ability to identify specific wells in the confirmation.
Ms. Batchelder stated that the work paper submitted by ConEd has not been available long enough for participants to review.  She stated that the subcommittee should be cautious in reviewing proposed modifications to the Force Majeure sections, especially when one of the modifications would change the Force Majeure events from a list of examples (“shall include but not be limited to”) to an exclusive list of Force Majeure events (“shall be limited to”).  Mr. Bransgrove supported the existing Force Majeure language and stated that Force Majeure should not be limited to specific events.  Ms. Gussow also supported the existing Force Majeure language.  She stated that the Force Majeure events listed in Section 11.2 are intended to be examples and should not become the exclusive Force Majeure events list.
Mr. Sappenfield suggested that further review of the ConEd work paper be deferred to the next meeting.  The discussion would be limited to reviewing the proposed modification in Section 11.2 regarding events that affect an entire geographic region; the proposed modifications to Sections 11.3 and 11.5.  Mr. Ishikawa requested that the discussion at the next meeting include examples where organizations have experienced problems with the existing Force Majeure language.  Mr. Sappenfield noted that recent events have qualified as Force Majeure events and stated that most participants have recognized that the commercial departments of the companies worked out the issues.
Section 14 – Miscellaneous:  The subcommittee reviewed proposed modifications to Section 14 first by reviewing the work paper titled “Consolidation of Comments Section 14 Miscellaneous - Proposed New Language 2/8/06” that includes all of the new proposed sections for Section 14.  The work paper was posted on the NAESB website as a work paper for this meeting:  http://www.naesb.org/pdf2/wgq_contracts021606w1.doc.

Consolidated Edison – Retail Access Triggered Contract Reduction:  Mr. Butler presented the proposed language submitted by Consolidated Edison as a retail access triggered contract reduction.  The language establishes a notice procedure and formula to address retail migration, which is intended to be an alternative to the current recourse (Force Majeure).    Mr. Simmons supported the proposed language.
Ms. Alphin stated that the proposal would require inclusion of commercial terms, such as quantity, on the contract itself.  These items should only be included on the confirmation.  Ms. Greenblatt stated that proponents of this section should add this language to their own confirmations.
Mr. Novak stated that the proposed language would apply for contracts with a term of one year or longer, which are a limited number of contracts.  Mr. Sappenfield stated that this provision should be included in the confirmation and not be part of the Base Contract terms.  It was the consensus of the subcommittee to decline to adopt the language proposed by Consolidated Edison regarding Retail Access Triggered Contract Reduction.

NiSource – Adequate Assurance of Future Performance:  Mr. Jacobson stated that this section, if adopted, would establish that the provisions of the Base Contract supersede and replace Article 2 of the Uniform Commercial Code (UCC).  Mr. Bransgrove stated that this proposal should not be adopted.  He stated that the adequate assurance language and the UCC are not mutually exclusive remedies and to create the instance where the UCC is superseded by a provision in the contract would make one of the remedies unavailable to the contracting parties.  Mr. Brown stated that most cases that deal with the adequate assurance provisions are factual in nature.  If the proposed section were adopted, the large amount of case law that has been developed surrounding the UCC would not apply to the contract. Ms. Greenblatt stated that Sempra relies heavily on the adequate assurance section and opposed the proposed language.  Mr. Barone noted that the contract does not have to explicitly state whether the UCC will apply, because the UCC is used as a gap filler when the contract is silent.  Ms. Gladney stated that the adequate assurance provisions are sufficient and the proposal would create confusion.

The subcommittee did not adopt the section proposed by NiSource on Adequate Assurance of Future Performance.

EnCana Marketing – Digital Records/Evidence (Footnote 133):  Mr. Tucker stated that many companies are moving toward imaging all documents in order to remove the originals to offsite storage.  The proposed language would provide the ability to introduce imaged documents as evidence in judicial proceedings.  Mr. Novak stated that the LDC work paper included alternative language that addresses the same issue.  The LDC work paper is posted on the NAESB website at:  http://www.naesb.org/pdf2/wgq_contracts021606w3.pdf.
After further discussion, the subcommittee did not adopt the language proposed by EnCana, but inserted the language proposed by the LDCs as a placeholder for further review.

EnCana Marketing – Contract governance over prior agreements (Footnote 133):  Mr. Tucker next reviewed the language proposed by EnCana that states that the “Contract supersedes and replaces all prior agreements between the parties…”  He stated that this language would alleviate confusion when there are prior contracts and/or representations between the parties.
Ms. Klecka stated that she did not support the inclusion of this language.  She noted that there are instances when contracts are executed during existing transactions.  In those cases, it would be difficult to determine which contract would apply to a transaction.  Ms. Klecka supported making modifications to Section 14.4 instead of adopting the language proposed by EnCana.  After further discussion, the subcommittee did not adopt the language proposed by EnCana.  The existing language in Section 14.4 was maintained
FP&L – Representations and Warranties of Contracting Parties (Footnote 134) and NiSource – Representations and Warranties of Contracting Parties:  Mr. Simmons withdrew the NiSource proposal for representations and warranties of contracting parties.
Ms. Gussow stated that the FP&L proposal was developed to include special provisions that do not currently exist in the NAESB Base Contract.  FP&L added this language to the Miscellaneous section.  Ms. Davis stated that Citigroup adds similar provisions to the special provisions.  Ms. Buechler stated that the language is better suited for special provisions and should not be added to the language of the Base Contract.
Ms. Klecka noted that item (vi) in the language proposed by FP&L posed a potential conflict with the language in Section 10.5.  It was also noted that except for items (i) and (vi), the other items listed in the language proposed by FP&L are covered by the existing language in Section 14.8.  The subcommittee did not adopt the proposed language in Footnote 134.

Arbitration (Footnote 131) and FP&L Arbitration (Footnote 134):  Mr. Sappenfield stated that the American Arbitration Association submitted a NAESB Request to Amend WGQ Base Contract to include an alternative dispute resolution agreement as a special provision (NAESB Request No. R03033).  The WGQ Contracts Subcommittee declined to process this request in part because the proposed arbitration provision was more complex with language that counterparties usually suggest as a special provision.  The subcommittee did not adopt the arbitration language proposed.
Cinergy Marketing & Trading – Index Availability/Validity:  Ms. Klecka presented the language proposed by Cinergy regarding Index Availability.  She stated that this section would apply if an index fails to publish, in which case, the proposed section provides a way for the parties to reach an agreement on price or pricing formula.  Ms. Klecka noted that there were several proposals for similar language and therefore the issue should be addressed in the Base Contract.
The subcommittee agreed that the Base Contract should be modified to include language that specifies the steps parties should take if an index fails to publish.  Mr. Portz suggested that language be drafted to describe the following steps:  (1) if an index price is unavailable, the parties should attempt to agree on a substitute price; (2) if the parties cannot agree on a substitute price, the transaction would transform to a state of postponement for a defined period in case the index price is published; during this period, the parties are free to negotiate a substitute index price; (3) if the index price is not published within the defined period, the parties utilize a broker’s quote or dealer’s quote mechanism; and (4) if the party’s cannot agree on a quote mechanism, the actual trade is terminated.  Mr. Portz stated that these steps follow the ISDA and the EEI.

Mr. Sappenfield requested that the EEI language be posted for participants to review prior to the next meeting.  The EEI language will also be added to the redline Base Contract in place of the index availability/market disruption proposals submitted by Cinergy Marketing & Trading, Louis Dreyfus, EnCana Marketing, and The People’s Natural Gas Company.  At the next meeting, the subcommittee will review the EEI language for use in the NAESB Base Contract.
Footnote 116:  Louis Dreyfus requested that the parenthetical phrase “(and shall not relieve the assigning party from liability hereunder)” be deleted from Section 14.1.  The subcommittee did not adopt this modification.
Footnote 117:  AEP requested that a parenthetical phrase “(such parent or Affiliate being of similar or greater credit quality as compared to the assignor)” be added to Section 14.1.  The subcommittee did not adopt this modification.

At this time, the subcommittee reviewed the comments submitted by the LDCs on Section 14.1.  The LDCs recommended replacing the language proposed in Footnote 118 (ConEd proposed adding the phrase “…without the prior approval of the other party as long as such entity has provided such guarantees, letters of credit or other assurances of its ability to perform as the non-assigning party, in its sole opinion, may require”) with the phrase “as long as such entity has provided Adequate Assurance of Performance in the manner required under Section 10.1.”  Mr. Sappenfield stated that the LDC language would allow a unilateral assignment as long as adequate assurance is provided as set out in Section 10.1.
After further discussion, the subcommittee determined that no changes would be made to Section 14.1.

Footnote 121:  Louis Dreyfus proposed modifying Section 14.3 to require waivers of any breach of the Base Contract to be in writing.  Mr. Sappenfield stated that waivers can occur due to a party’s action or inaction and are not required to be in writing.  The subcommittee did not adopt this modification as it would be a significant change to the Base Contract.
Footnotes 123-124:  Footnotes 123-124 were three versions of proposed language to include a waiver of a jury trial.  Ms. Braddy stated that in general parties do not want to be subjected to a jury trial for these types of matters; however waiver of jury trial should be added to special provisions.  The subcommittee did not adopt any of the jury trial waiver proposals.
Footnotes 125-126:  The proposed language in Footnotes 125 and 126 sought to permit disclosure of the terms of any transaction to Affiliates and credit rating agencies in Section 14.10.  Mr. Bransgrove stated that permitting disclosure to Affiliates would create difficulties for regulated utilities.  A regulated utility would likely be required to provide evidence to regulators that the regulated utility did not provide this information to its affiliates.  This modification was not adopted.  Ms. Batchelder supported adding credit rating agencies to the list of parties who can receive disclosure.  She stated that this is an item she has to add to special provisions.  Mr. Mazza stated that credit rating agencies would not request to review a company’s NAESB agreements.  Mr. Bransgrove suggested that if it is a necessity to disclose the terms to credit rating agencies, parties should add it to special provisions.  Cinergy withdrew its proposal to add credit rating agencies to Section 14.10.
Footnote 127:  National Fuel Gas Distribution proposed adding an additional exception to the confidentiality set out in Section 14.10:  “(iv) to the extent necessary to comply with a regulatory agency’s routine reporting requirements including gas cost recovery proceedings”.  Mr. Barone stated that National Grid is subject to the same regulatory requirements as National Fuel and adds similar language to its special provisions to let counterparties know of the obligation to file the contract with the state regulatory body.  Section 14.10(i) is not sufficient to address this requirement.  Many counterparties do not understand that the disclosure to the state regulatory bodies is addressed in Section 14.10(i).  The subcommittee agreed to include the proposed language proposed by National Fuel, with modification:  “(iv) to the extent necessary to comply with a regulatory agency’s reporting requirements including but not limited to gas cost recovery proceedings”.
Footnote 128:  Cinergy withdrew the comments submitted in Footnote 128.

Footnote 129:  Louis Dreyfus proposed adding the phrase “except that any damages shall be limited to direct damages” to the sentence in Section 14.10 that states “The existence of this Contract is not subject to this confidentiality obligation.”  The subcommittee did not adopt this modification.

Section 2 – Definitions:  The subcommittee began reviewing the proposed additions and modifications to the definitions section of the Base Contract.

Footnotes 31 and 32:  Two proposed definitions of “Affiliate” were submitted.  The subcommittee adopted the definition proposed by AEP in Footnote 31.
Footnote 33:  The definition for “Collateral” was not adopted by the subcommittee.

Footnotes 34-36:  The subcommittee did not adopt the proposed modifications to the definition of “Contract” in Footnotes 34 and 35.

Mr. Barone raised an objection to the language proposed in Footnote 36 that stated that all transactions form a single integrated agreement between the parties.  He stated that each transaction confirmation incorporates by reference the Base Contract and therefore each transaction stands on its own.  Mr. Sappenfield stated that the definition section would be reviewed at least one more time.  The subcommittee accepted the proposal to add the phrase “all of which shall form a single integrated agreement between the parties” to the end of the definition of “Contract”.  Mr. Sappenfield requested that a note be added that the subcommittee should conduct further discussion on this issue.  Mr. Sappenfield stated that he would review the minutes and comments from the last modification/update of the Base Contract to determine the intent of the subcommittee regarding whether the Base Contract and all of the transactions are considered an integrated agreement.
Footnotes 37 and 38:  The two proposed definitions of the term “Costs” were not adopted by the subcommittee as the term is not used in any of the accepted modifications to the Base Contract or in the existing language of the Base Contract.
Footnote 39:  Louis Dreyfus proposed deleting the phrase “(or an alternate fuel if elected by Buyer and replacement Gas is not available)” from the definition for “Cover Standard.”  The subcommittee did not accept this modification.
Footnote 40:  The proposed definition for “Credit Support Agreement” was not adopted by the subcommittee.
The subcommittee modified the definition for “Credit Support Obligation” to parallel the modifications made to Section 10.1:  “cash” was added and “a performance bond” was deleted.
Footnote 41:  The proposal to add the sentence “All Delivery Points shall be within the Customs territory of the Transaction Country” to the definition of “Delivery Points” was accepted by the subcommittee.

Footnote 42:  National Fuel Gas Distribution proposed adding the phrase “and shall include, but not be limited to, ANSI ASC X.12, Instant Messaging or XML” to the definition of EDI.  Mr. Ryan stated that he was not sure that instant messages were being captured and retained which could present a record keeping problem.  Mr. Sappenfield stated that the Base Contract is separate from the EDI Agreement, which is typically executed by a pipeline and ship and not parties buying and selling gas.
Ms. Zaguli stated that she did not support the modification in Footnote 42, as not everyone retains the referenced records.  Mr. Sappenfield stated that the language would be tentatively adopted for the time being to leave an opportunity for further comments on this issue.

Footnote 43:  The definitions proposed for “LNG” and “LNG Facility” were not adopted.  (See discussion on Section 11 – Force Majeure above).
Footnotes 44 and 45:  Neither of the proposed definitions for “Present Value Discount Rate” was adopted by the subcommittee.
Footnote 46:  This definition of “Specified Transaction” was proposed by AEP.  Cinergy proposed an alternative definition of “Specified Transaction” within Footnote 49.  Both definitions will be reviewed at a future meeting.

Footnotes 47 and 48:  These proposals to modify “Transporter” to include references to LNG and LNG Facilities were not adopted.
Footnote 49:  The following definitions proposed by Cinergy Marketing & Trading in Footnote 49 were deleted as these terms were not used in any of the accepted modifications to the Base Contract nor were they used in the existing language of the Base Contract:  “Credit Rating”; “Investment Grade”; “Ratings Downgrade Event”; “Credit Event Upon Merger”; and “Adequate Assurance Trigger”.  The remaining definitions proposed in Footnote 49 were retained for review at a future meeting once the language in Section 10.3.2 is complete.
4. Establish meeting dates, time and locations for continuing review and processing of comments 

Future Meetings:

· March 9, 2006 – meeting in Houston hosted by NAESB (10:00 a.m. to 4:00 p.m. Central)

· March 21, 2006 – meeting in Houston hosted by NAESB (10:00 a.m. to 4:00 p.m. Central)
5. Other Matters

No other matters were discussed.

6. Adjourn
Ms. Klecka moved, seconded by Ms. Allen, to adjourn.  The meeting adjourned at 3:51 PM Central. 
7.
Attendance
	Name
	Organization
	Attendance

	Jannalyn Allen
	Cinergy Marketing & Trading
	In Person

	Rhonda Alphin
	Reliant Energy Services
	In Person

	Mariam Arnaout
	American Gas Association
	Phone

	Greg Barone
	National Grid
	Phone

	Rebecca Batchelder
	Amerada Hess Corporation
	Phone

	Randall Bevis
	Cinergy Marketing & Trading
	In Person

	Martha Braddy
	BG LNG Services
	In Person

	Alan Bransgrove
	Xcel Energy
	In Person

	Chuck Brown
	El Paso Production Company
	In Person

	Kelly Buechler
	Anadarko Petroleum
	In Person

	Kathryn Burch
	Duke Energy Gas Transmission
	In Person

	Christopher Burden
	Williams Gas Pipeline
	In Person

	Scott Butler
	Con Edison of NY
	In Person

	Cynthia Clark
	KeySpan
	Phone

	Ron Clements
	Anadarko Petroleum
	In Person

	Craig Colombo
	Dominion Resources
	In Person

	Dale Davis
	Williams Gas Pipeline
	In Person

	Angela Davis
	Citigroup Energy, Inc.
	In Person

	Michael Davis
	Tennessee Valley Authority
	Phone

	Bruce Garcy
	National Grid
	Phone

	DeMonica Gladney
	ExxonMobil
	Phone

	Mark Gracey
	Tennessee Gas Pipeline
	In Person

	Paramy Graff
	Apache Corporation
	In Person

	Marcia Greenblatt
	Sempra Energy Trading
	Phone

	Dona Gussow
	Florida Power & Light
	Phone

	Bill Hebenstreit
	El Paso Production Company
	In Person

	Richard Ishikawa
	SoCal Gas
	In Person

	Angie Ishikawa
	SoCal Gas
	Phone

	Fred Jacobson
	NiSource
	Phone

	Stephanie Karm
	El Paso Production Company
	In Person

	Laura Kennedy
	NAESB
	In Person

	Ellen Klecka
	Cinergy Marketing & Trading
	In Person

	Jason Klein
	BG LNG Services
	Phone

	Mickey Jo Lawrence
	Apache Corporation
	In Person

	Anne Lovett
	PPL EnergyPlus
	Phone

	Kaiser Malik
	Calpine
	In Person

	Phil Mazza
	Anadarko Petroleum
	In Person

	Michele McLendon
	Constellation Energy
	In Person

	Michael Novak
	National Fuel Gas Distribution
	In Person

	Fred Ochsenhirt
	Ameren Services
	Phone

	Stephanie Panus
	BG LNG Services
	In Person

	Marjorie Perlman
	Energy East Management
	Phone

	Matilda Phelps
	Anadarko Petroleum
	Phone

	David Portz
	David A. Portz PC for Total Gas & Power North America
	In Person

	Chris Raup
	Con Edison of NY
	Phone

	Porter Ryan
	El Paso Production Company
	In Person

	Keith Sappenfield
	EnCana Marketing
	In Person

	George Simmons
	NiSource
	Phone

	Angela Thomason
	NAESB
	In Person

	Lori Thompson
	American Electric Power
	Phone

	Rick Tucker
	EnCana Marketing
	Phone

	Steve Watson
	Tennessee Valley Authority
	Phone

	Mary Wolosek
	Nicor Gas Company
	Phone

	Amy Zaguli
	ExxonMobil
	Phone

	Steve Zavodnick
	Baltimore Gas and Electric
	Phone
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