[image: image1.png]



North American Energy Standards Board

1301 Fannin, Suite 2350, Houston, Texas 77002

Phone:  (713) 356-0060, Fax:  (713) 356-0067, E-mail: naesb@naesb.org


Home Page: www.naesb.org

TO:
NAESB WGQ Contracts Subcommittee and interested Industry Participants

FROM: 
Ed Overtree, Meeting/Project Manager 

RE:
Final Minutes from the WGQ Contracts Subcommittee 
Meeting on February 15, 2007
DATE:

February 16, 2007
NORTH AMERICAN ENERGY STANDARDS BOARD

WGQ CONTRACTS SUBCOMMITTEE MEETING
February 15, 2007 – 10:00 a.m. to 4:00 p.m., Central

FINAL MINUTES
1.
Welcome & Administrative Items

Mr. Sappenfield called the meeting to order.  Mr. Overtree gave the antitrust guidance.  Ms. Davis moved, seconded by Ms. Graff, to adopt the agenda as drafted.  The motion passed without objection. Next, the subcommittee reviewed the minutes from the January 25, 2007 meeting.  Mr. Overtree noted that he neglected to record that he gave the antitrust guidance, even though he did give it.  Mr. Scoggins asked that the spelling of his name be corrected on the last page.  Ms. Davis asked that the NAESB employees present at the January meeting be listed on the last page.  Ms. Davis moved, seconded by Mr. Scoggin, to adopt the January 25 minutes, as amended as set forth above.  The motion passed without objection.  The final minutes are posted on the NAESB website.
2. Continue drafting documents and recommendations and review comments for WGQ 2007 Annual Plan Items 5, FAQs for Updated NAESB Base Contract and 6, Review and Update Canadian Addendum to NAESB Base Contract 
· Canadian Addendum (CA) Proposed Section 10.1:  Mr. Sappenfield began by stating that the sole remaining substantive discussion is about proposed Section 10.1.  He stated that a new language has been added from a legal opinion NASD received in the course of its review of Canadian bankruptcy law.  EnCana believes this language gives parties an improved opportunity to avoid registering every receipt of cash or losing security in a Canadian bankruptcy.
Mr. Hawkins noted that until now, EnCana has never accepted cash as security in Canada, for fear of losing it in bankruptcy.  He supported the change in the CA because it would at least give parties who accept cash a good argument that it remains their security after bankruptcy of the payor.

Mr. Beal asked whether or not a study of derivatives like ISDAs would be relevant to physical transactions on NAESB Base Contracts.  Mr. Hawkins replied that Canadian bankruptcy courts don’t distinguish between types of transactions in diverting cash to all the creditors.  He acknowledged that there are no reported cases construing language such as that proposed, but that attorneys for ISDA believe it gives payees good arguments in court to keep their security.

Mr. Beal asked about post-bankruptcy acceptance of cash.  Mr. Hawkins replied that there is a procedural means to preserve security in that case, by asking the bankruptcy court to declare payee’s goods and services essential supplies to the bankrupt.

Mr. Beal asked about Canadian-U.S. transactions.  Mr. Hawkins replied that where the payor is a U.S. entity, cash is not a security problem and can be accepted, because U.S. bankruptcy courts, unlike their Canadian counterparts, do not divert cash to all the creditors except where the payment was made for a pre-existing debt.
Ms. Graff asked why this problem was not dealt with in the 2002 CA.  Mr. Sappenfield replied that no one brought up this issue in 2002.  Mr. Hawkins replied that because most Canadian entities were then using a contract form called the Gas EDI, they sought (and failed) to insert in the Gas EDI language similar to that being discussed today.  Nowadays the Gas EDI is seldom used, and the NAESB Base Contract is much more often used by Canadians and therefore needs the added language.
Ms. Allen noted that another reason this security issue was not discussed in 2002 is that the Credit Support Addendum was added only in 2006; credit was not covered at all in the 2002 NAESB Base Contract.

Mr. Beal expressed surprise that Canadian entities do not accept cash as security, and Mr. Hawkins replied that standard practice has been not to accept cash, but rather to insist on letters of credit.  He added that some parties may have been willing to take the risk of losing cash security in the past, but most have not.
Ms. Graff wondered aloud whether it is wiser to omit cash from 10.1(i), so parties who wish to accept cash and its risks may if they wish add same via a special provision, or to leave cash in 10.1(i); parties may if they wish omit it via a special provision.  She noted that in negotiations it’s generally more difficult to add than omit language via special provisions.  

Mr. Hawkins replied that the proposed form 10.1(ii) doesn’t omit cash, just clarifies that it is accepted solely as security.  He worried aloud that if the CA appears to contemplate cash both as security and for some other purpose, the bankruptcy court will ignore the distinction and divert all cash to other creditors.  Mr. McCullum added that in his experience payors decline to specify the purpose of their cash payment at the time it must be demanded; thus he recommended that those who want to accept cash for purposes other than security determine in advance whether or not the payor will cooperate by negotiating special provisions before financial problems become acute.
As additional clarification, Ms. Graff suggested adding to 10.1(ii) an exclusion of prepayment as the purpose of cash. 

Ms. Allen relayed an attorney request on Section 10.5 that the parties agree to represent with each transaction that they are merchants and that the transaction is a “forward contract,” but when Mr. Sappenfield pointed out that the definition of “Contract” in the 2006 Base Contract already clearly includes all transactions, Ms. Allen withdrew her relayed request.

· FAQs, etc.
Next the subcommittee reviewed Mr. Sappenfield’s redraft of the FAQs to the 2006 NAESB Base Contract.  He pointed out that no substantive changes had been made, only formatting.  Aside from typographical, the only changes suggested by the subcommittee were as follows:
FAQ on Cover Page – add explanation that it has been increased to two pages from one, due to more selections re newly-added Sections.

FAQ re Section 8.4 – add back to the beginning the words “Not necessarily because…”

FAQ re Section 10.3.2 – generalize to encourage readers to review this new Section carefully.

There followed a general discussion of the 2000 and 2002 FAQs, history and guidance documents, and the need to carry some, but not all, of them onward in a merged FAQs for 2006.

· Recommendation on WGQ Annual Plan Item 6
Mr. Sappenfield read the draft Recommendation aloud to the subcommittee, who voiced no changes to it, except to add as a second Appendix the redline of the proposed 2007 CA, showing changes from the existing CA.  
Ms. Graff moved to adopt the Recommendation and Mr. Scoggin seconded.   The balanced vote by segments was 8-0 in Support of the motion, as shown below:
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	Segment
	Votes Cast
	
	Balanced Vote
	

	
	YES
	NO
	TOTAL
	YES
	NO
	TOTAL

	End Users
	2
	0
	2
	2
	0
	2

	LDCs
	4
	0
	4
	2
	0
	2

	Pipeline
	1
	0
	1
	1
	0
	1

	Producer
	9
	0
	9
	2
	0
	2

	Services
	2
	0
	2
	2
	0
	2

	Total
	18
	0
	18
	9
	0
	9


3. Next Meeting 
Mr. Sappenfield promised to post a notice for a conference call around the end of March, to discuss his draft merged FAQs, history and guidance for 2006.  See Other Matters below.
4. Other Matters 
Mr. Sappenfield undertook to merge all the FAQs into one document, deleting outdated history and FAQs, and adding new history, and post his draft two weeks before the next conference call.

5. Adjourn
Ms. Davis moved, seconded by Mr. Novak, to adjourn.  The meeting adjourned at 1:17 PM Central.
6. Attendance 
	Name
	Organization
	Segment
	Attendance

	Penny Allen
	EnCana Corporation
	Producer
	Phone

	Geoff Beal
	Apache Corporation
	Producer
	In Person

	Dale Davis
	Williams Gas Pipeline
	Pipeline
	In Person

	Paramy Graff
	Apache Corporation
	Producer
	In Person

	Marcia Greenblatt
	Sempra Trading
	LDC
	Phone

	Dona Gussow
	Florida Power & Light Company
	End User
	Phone

	Jim Hawkins
	EnCana Corporation
	Producer
	Phone

	Zenin Malazdrewich
	EnCana Corporation
	Producer
	Phone

	Keith McCullum
	EnCana Corporation
	Producer
	Phone

	Kim McFarlane
	EnCana Corporation
	Producer
	Phone

	Kristie Moore
	Apache Corporation
	Producer
	Phone

	Mike Novak
	National Fuel Gas Distribution
	LDC
	In Person

	Ed Overtree
	NAESB
	
	In Person

	Marjorie Perlman
	Energy East
	LDC
	Phone

	Denise Rager
	NAESB
	
	In Person

	Chris Raup
	Consolidated Edison of NY
	LDC
	Phone

	Keith Sappenfield
	EnCana Marketing
	Services
	In Person

	David Scoggin
	Apache Corporation
	Producer
	In Person

	Lori Thompson
	AEP Commercial Operations
	Services
	Phone

	Lori Zabrecky
	PPL EnergyPlus, LLC
	End User
	Phone
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