Q&A Workpaper – NAESB Contracts Subcommittee Meeting – Jan. 25, 2007


8.4 The parties agree that the delivery of and the transfer of title to all Gas under this Contract shall take place within the Customs Territory of the United States (as defined in general note 2 of the Harmonized Tariff Schedule of the United States 19 U.S.C. §1202, General Notes, page 3); provided, however, that in the event Seller took title to the Gas outside the Customs Territory of the United States, Seller represents and warrants that it is the importer of record for all Gas entered and delivered into the United States, and shall be responsible for entry and entry summary filings as well as the payment of duties, taxes and fees, if any, and all applicable record keeping requirements. 
Q:
Aren’t all transactions at border points reportable?

A:
Not necessarily.  While a transaction may be scheduled at a border point, the point of transaction (where title changes hands) may be a slightly different location than the scheduling point.  Further, the title to the gas may change hand several times before it is transported away from the point of transaction, e.g. daisy chain transactions.  Only one title transfer is reportable; reporting all transactions could result in import/export quantities being over reported.

Q. What type of title transfer transaction is section 8.4 written to address?

A:
The language presumes that the title transfer takes place within the Customs Territory of the United States which covers two possibilities.  The first is that the Seller purchased (or took title to) the gas outside the United States and transferred it to the Buyer in the United States.  In this case, the Seller must represent and warrant that it is the importer of record for all Gas entered and delivered into the United States, and is responsible for entry and entry summary filings as well as the payment of duties, taxes and fees, if any, and all applicable record keeping requirements. The second possibility is that the Seller purchased (or took title to) the gas within the United States and transferred it to the buyer in the United States.  In this case, the import record keeping and reporting requirements are not applicable.
Q:
How is Customs Territory of the United States defined?

A: The term "customs territory of the United States", as used in the tariff schedule, includes only the States, the District of Columbia and Puerto Rico.  However, parties should refer to the Harmonized Tariff Schedule of the United States 19 U.S.C. §1202, General Notes for the most current definition.
