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North American Energy Standards Board

1301 Fannin, Suite 2350, Houston, Texas 77002

Phone:  (713) 356-0060, Fax:  (713) 356-0067, E-mail: naesb@naesb.org


Home Page: www.naesb.org

TO:
NAESB WGQ Contracts Subcommittee and interested Industry Participants

FROM: 
Ed Overtree, Meeting/Project Manager 

RE:
Final Minutes from the WGQ Contracts Subcommittee 
Meeting on January 25, 2007
DATE:

February 15, 2007
NORTH AMERICAN ENERGY STANDARDS BOARD

WGQ CONTRACTS SUBCOMMITTEE MEETING
January 25, 2007 – 10:00 a.m. to 4:00 p.m., Central

FINAL MINUTES
1.
Welcome & Administrative Items

Mr. Sappenfield called the meeting to order.  Mr. Overtree gave the antitrust guidance.  Mr. Novak moved, seconded by Ms. Davis, to adopt the agenda as drafted.  The motion passed without objection. Next, the subcommittee reviewed the redlined minutes from the April 27, 2006 meeting.  Mr. Novak moved, seconded by Ms. Davis, to adopt the April 27 minutes.  The motion passed without objection.  Next, the subcommittee reviewed the minutes from the December 11, 2006 meeting.  Ms. Davis moved, seconded by Mr. Raup, to adopt the December 11 minutes.  The motion passed without objection.   The final minutes are posted on the NAESB website.
2. Draft recommendations and review comments for WGQ 2007 Annual Plan Items 5, FAQs for Updated NAESB Base Contract and 6, Review and Update Canadian Addendum to NAESB Base Contract 
Mr. Sappenfield began by explaining that he first reviewed existing FAQs on the Base Contract, and found them to be not very high level -- just guidance, not interpretation, conforming to the policy that industry participants should consult attorneys for interpretation of the Base Contract, given the opportunity to read on the naesb.org WGQ Contracts Subcommittee page all the reasons behind decisions about contract sections.  
· Draft FAQ #1:  Mr. Sappenfield noted that some participants are still using the old GISB Base Contract and their own customized special provisions, and want to know whether or not they can continue doing so. Mr. Novak commented that while the 2006 updated Base Contract is quite different from previous versions, perhaps it would be prudent to acknowledge that use of the 2006 Base Contract is not mandatory or exclusive.  The subcommittee agreed to amend the Answer to FAQ #1 as suggested by Mr. Novak.   Ms. Davis pointed out some needed punctuation corrections.
· Draft FAQ #2:  Mr. Sappenfield pointed out that the description about triangular set-offs describes only the differences between a typical set-off and the triangular variety, since there is plenty of explanation in previous minutes about set-offs in general.  Mr.
Ishikawa objected to the word “benefit” as implying triangular set-offs are somehow preferable.  The subcommittee agreed to delete the words “benefit for selecting” from the Answer to FAQ #2.
Next Ms. Zabrecky objected to the addition to set-offs of the affiliates of both the non-defaulting and the defaulting party, as this makes four-way (“Square”) set-offs.  Mr. Sappenfield noted that the subcommittee had voted on and approved both subsections (iv) and (v) to new Section 10.3.2 adding Affiliates of both counterparties and the 2006 Base Contract was adopted that way.  He recognized, however, that the draft Answer to FAQ #2 appears limited only to Affiliates of the non-defaulting party and therefore suggested deleting that limitation.  Mr. Novak suggested adding to the Answer to FAQ #2 the thought that either or both counterparty’s Affiliates may be added to set-offs, and clarifying that the counterparties by mutual agreement, and not due to any automatic or mandatory process, will decide to whom set-offs apply.
Ms. Davis again pointed out some needed punctuation corrections.

· Draft FAQ #3:  Ms. Davis pointed out some needed grammar corrections.  
Mr. Sappenfield noted that because market disruption was discussed at such great length during the drafting of the 2006 update of the Base Contract, he thought the Answer to the FAQ should be brief.  Mr. Allen suggested deleting the last sentence of the Answer because it sounds like a judgment or recommendation.  The subcommittee agreed to delete the last sentence.
· Draft FAQ #4:  Mr. Novak explained his draft and pointed out that he attempted to avoid appearing to give legal advice and warned the reader to keep track of changes in law over which NAESB has no control.
Mr. Sappenfield made three comments:  revise second Question to put Section 8.4 first,

delete “represent and warrant…if any, and” in the third sentence, delete “possibility” in the fourth sentence and combine it with the fifth sentence.  Mr. Novak agreed with all these changes.  

Mr. Raup suggested adding a reminder that the Canadian Addendum is available. 
Mr. Ishikawa suggested deleting the third Question and Answer because market participants could erroneously construed it to be the complete answer.  The subcommittee agreed with the deletion.

Ms. Davis suggested converting all FAQs to the format used by Mr. Novak in FAQ #4.

Mr. Novak asked whether or not FAQ #4 should point out that Section 8.4 does NOT cover non-US transactions.  Mr. Sappenfield suggested adding a third scenario where US not involved.  Mr. Novak suggested a separate FAQ to point out transactions NOT covered by Section 8.4, and adding Mr. Raup’s suggested reminder that the Canadian Addendum is available.
· Draft FAQ #5:  Mr. Sappenfield suggested deleting the last sentence of the Answer.  Ms. Allen suggested clarifying that Section 9.4 would require 10-day notice only for new payment instructions.
· Draft FAQ #6:  Mr. Overtree pointed out that not all State courts admit electronic copies into evidence, but that courts do permit parties to agree not to challenge their admission.  Mr. Sappenfield suggested adding to the Answer the words “parties to agree that” after the word “permits” and changing “to be” to “will be.”
· Draft FAQ #7:  Mr. Sappenfield suggested adding to the Question the words “the Cover Page of” before the word “contract” and noted that the FAQ purposely does not discuss all the changes to the Cover Page, but only the substantive ones. 

Ms. Davis suggested listing the Cover Page changes, for better readability, and Mr. Sappenfield suggested bullet points as well.

· Draft FAQ #8:  Mr. Sappenfield noted that this FAQ will be deleted because the Section to which it refers was itself deleted from the 2006 Base Contract.
· Draft FAQ #9:  Mr. Sappenfield checked and found one more Section in which Affiliates are mentioned – Section 15.1 – and will add that the Answer to this FAQ.

Mr. Sappenfield then asked the subcommittee if there were any additional FAQs anyone wished to suggest, and there was no reply.  He noted that none had been posted or sent in, so presumably there are none.  He then stated that the redraft of the FAQs will be prepared and posted on naesb.org before the next meeting of the subcommittee.

· Canadian Addendum (CA):  Mr. Sappenfield began by stating that the primary goal is to update the CA to conform to the changes in the 2006 updated Base Contract.  Secondary goals are to consider changes required by changes in Canadian law since the last update and additions of provisions that have come to be habitually added by special provisions in actual contracting practice in Canada.
Mr. Sappenfield described the changes on page 1 of the CA as conformance with the 2006 Base Contract’s format.  
In his redline posted for this meeting, he has suggested deleting the second and third sentences as redundant with later language.  He also explained that he learned that parties are using separate specific Base Contracts for Canadian transactions, so the language about continuation of other US transactions is also unnecessary and can be deleted.

Ms. Graff asked whether or not a Canadian Addendum expires or terminates at the same time the underlying Base Contract expires or terminates.  Ms. Allen
 replied that all Addenda always die simultaneously with the underlying Base Contract.

Mr. Sappenfield noted that the unnumbered section “Term” on page 1 addresses only commencement of the CA, not expiration or termination and asked if the section title “Term” should be replaced by “Effective Date.”  After discussion, the subcommittee decided to delete the entire “Term” section in the CA draft, as it is redundant with the Base Contract into which the CA is incorporated.
Next Mr. Sappenfield suggested adding a default pricing provision, the Canadian Gas Price Reporter, where neither spot price publication is chosen by the parties.  There being no opposition, Mr. Sappenfield’s suggestion was inserted in the CA draft. 
Ms. Graff suggested the Province of Alberta as the default choice of law jurisdiction. There being no opposition, Ms. Graff’s suggestion was inserted in the CA draft. 

Next the subcommittee considered Section 1.3.  Ms. Graff inquired as to the precedence of CA special provisions.  Ms. Allen responded that special provisions take precedence over both the Base Contract and the CA.


Next the subcommittee considered Section 2.2.  Mr. Sappenfield explained that partnerships are not recognized as entities by Canadian law, and therefore have to be mentioned specifically for them to be considered “Affiliates.”


Next Mr. Sappenfield directed the subcommittee’s attention to Section 10.1, changes in which cause most of the conforming changes in Section 2.  He explained that EnCana’s attorneys have advised that Canadian bankruptcy law’s treatment of cash as subject to claw-back, together with the requirement to record all cash receipts, is commercially impractical and requires a different security, wire transfers.  Ms. Graff noted that she would have to check these opinions through Apache’s credit department.  Mr. Sappenfield asked all participants to check with their company’s attorneys on Section 10.1, and report back to the subcommittee at its next meeting on February 15.  Ms. Allen noted that she has arranged to have EnCana’s credit representative available at 10 a.m. on February 15 to discuss Section 10.1.


Next Mr. Sappenfield pointed out that the CA’s changes to Section 10.4 merely conform to changes in 2006 Base Contract, that Section 14 merely handles the difference between decimal places in replacement prices and that the only change to Section 15.5 is to add “personal” to jurisdictional requirement, to conform to Canadian law

Next Mr. Sappenfield directed the subcommittee’s attention to Section 15.10 and stated that EnCana is suggesting adding Affiliates to the confidentiality provisions in Section 15.10 because EnCana always does so.

Mr. Sappenfield requested the subcommittee to consider all suggested changes and be prepared to discuss them to closure on February 15, beginning with Section 10.1, and that to facilitate consideration, he would post on naesb.org for the February 15 meeting a redline of all FAQs and the CA as discussed here today.  He added that he would also draft a recommendation to the WGQ EC, in case the FAQs and CA can be finalized on February 15.


Ms. Davis asked participants to make certain the FAQs do not recommend, analyze or interpret the 2006 Base Contract, but only earmark the provisions they discuss.
3. Next Meeting 
February 15, 2007 at NAESB’s offices in Houston, Texas at 10 a.m.  Mr. Sappenfield asked the subcommittee to be prepared to decide then whether or not to combine with two sets of older FAQs the set of FAQs discussed today.  Ms. Graff requested that all three sets of FAQs be posted for the February 15 meeting.
4. Other Matters 
Mr. Sappenfield asked the subcommittee members to be thinking about whether or not the most recent FAQs should be combined with the two older sets of FAQs.  Ms. Graff requested posting of all three sets of FAQs on the NAESB website.
5. Adjourn
Ms. Davis moved, seconded by Mr. Novak, to adjourn.  The meeting adjourned at 2:22 PM Central.
6. Attendance 
	Name
	Organization
	Segment
	Attendance

	Penny Allen
	EnCana Corporation
	Producer
	Phone

	Kim Barry
	PPL EnergyPlus, LLC
	End User
	Phone

	Dale Davis
	Williams Gas Pipeline
	Pipeline
	In Person

	Patti Diaz
	Arizona Public Services Company
	End User
	Phone

	Eric Gillaspie
	Coral Energy Resources, LP
	Services
	In Person

	Angela Gonzalez
	NAESB
	
	

	Paramy Graff
	Apache Corporation
	Producer
	In Person

	Richard Ishikawa
	SoCal Gas
	LDC
	Phone

	Laura Kennedy
	NAESB
	
	

	Kim McFarlane
	EnCana Corporation
	Producer
	Phone

	Tracy McLaughlin
	AEP
	Services
	Phone

	Kristie Moore
	Apache Corporation
	Producer
	Phone

	Mike Novak
	National Fuel Gas Distribution
	LDC
	In Person

	Ed Overtree
	NAESB
	
	

	David Pendergast
	AGL Resources
	Distributor
	Phone

	Marjorie Perlman
	Energy East
	LDC
	Phone

	Chris Raup
	Consolidated Edison of NY
	LDC
	Phone

	Chris Russo
	AGL Resources
	Distributor
	Phone

	Keith Sappenfield
	EnCana Marketing
	Services
	In Person

	David Scoggin
	Apache Corporation
	Producer
	In Person

	Lori Thompson
	AEP Commercial Operations
	Services
	Phone

	Mary Wolosek
	Nicor Gas
	
	Phone

	Lori Zabrecky
	PPL EnergyPlus, LLC
	End User
	Phone
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