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North American Energy Standards Board

1301 Fannin, Suite 2350, Houston, Texas 77002

Phone:  (713) 356-0060, Fax:  (713) 356-0067, E-mail: naesb@naesb.org


Home Page: www.naesb.org

via posting

TO:
NAESB Wholesale Gas Quadrant Contracts Subcommittee, Posting for Interested Industry Participants

FROM: 
Laura B. Kennedy, Meeting/Project Manager 

RE:
Final Minutes from the NAESB Wholesale Gas Quadrant (WGQ) Contracts Subcommittee Meeting on January 24, 2006
DATE:

February 7, 2006
NORTH AMERICAN ENERGY STANDARDS BOARD

WGQ CONTRACTS SUBCOMMITTEE MEETING

January 24, 2006 – 10:00 a.m. to 4:00 p.m., Central 

NAESB Offices in Houston, Texas

Final MINUTES
1.
Welcome & Administrative Items

Mr. Sappenfield called the meeting to order.  Ms. Kennedy gave the antitrust advice and took roll of attendees.  The draft agenda was reviewed.  Ms. Perlman moved, seconded by Mr. Zavodnick, to adopt the agenda.  The motion passed unanimously.  

Mr. Sappenfield reviewed the draft minutes from the January 10, 2006 meeting.  Mr. Sappenfield stated that the link should be inserted in place of the highlighted word “site” on page 2.  Ms. Kennedy stated that Ms. Herrmann requested that her name be corrected in the attendance list.  Mr. Noulles requested that his company designation be corrected.  Mr. Hebenstreit moved, seconded by Mr. Mazza, to adopt the minutes as revised.  The motion passed unanimously.  The final minutes from the January 10, 2006 meeting are posted on the NAESB website at:  http://www.naesb.org/pdf2/wgq_contracts011006fm.doc.
2. Continue reviewing comments based on the agreed-upon approach
The subcommittee made several redline modifications to the NAESB Base Contract and addressed several footnotes in the redline document based on their discussions.  To follow the modifications made and footnotes referenced in the minutes, please review the document posted on the NAESB website on the WGQ Contracts Subcommittee page titled “Attachment Compilation of Comments (Redline), Revised 01/24/2006”: http://www.naesb.org/pdf2/wgq_contracts012406a1.doc.
Section 10 – Financial Responsibility:
Footnote 90:  The subcommittee reviewed Footnote 90 submitted by AEP.  The proposal was to replace “a performance bond or guaranty” with “other mutually acceptable forms” as forms of adequate assurance of performance in Section 10.1.
Mr. Mazza supported the comments submitted by the LDCs on this Footnote.  (The LDC comments are posted on the NAESB website at:  http://www.naesb.org/pdf2/wgq_contracts012406w1.pdf).  The LDC comments state that the proposed language in Footnote 90 is identical in concept to the existing language that states “…reasonably acceptable to X, including, but not limited to…” in section 10.1.  Mr. Mazza added that if the phrase “mutually acceptable” is added to the language, it could be interpreted to mean that the issuing party and receiving party must each find the form of adequate assurance acceptable.
Ms. McLaughlin stated that she would consider an alternative to the proposed language, but that AEP is seeking to remove the performance bond and guaranty as acceptable forms of adequate assurance in Section 10.1.  Mr. Sappenfield stated that the Task Force of the Contracts Subcommittee discussed this specific proposed modification, but decided it should be reviewed by the larger group.  Mr. Sappenfield stated that the Task Force agreed with the deletion of performance bond, but did not reach a consensus on the deletion of guaranty.  Mr. Mazza stated that performance bonds do not lend themselves to the type of transactions covered by this contract and recommended removing all references to performance bonds from Section 10.1.

Ms. McLaughlin stated that guaranty should also be removed because a guaranty is not a form of adequate assurance a demanding party is likely to find acceptable in a true adequate assurance situation.  She stated that since the current language states “including, but not limited to,” the issuing party has the ability to provide a guaranty as adequate assurance.  Mr. Mazza stated that the demanding party can stipulate the acceptable form of adequate assurance.  The inclusion of guaranty in Section 10.1 indicates that a guaranty is an alternative, but a demanding party is not required to accept it as a form of adequate assurance.  Mr. Bransgrove added that the contract is designed to encompass multiple transactions which may be different in scope.  A guaranty may be acceptable for smaller transactions.  He added that potential exposures may be different from time to time and it may be reasonable for some parties to ask for adequate assurance in the form of a guaranty.
Ms. McLaughlin asked if the subcommittee agreed that the list in Section 10.1 of forms of adequate assurance leaves the ability for a demanding party to refuse to accept a guaranty, then she would withdraw the proposal to delete guaranty from Section 10.1.  Mr. Mazza stated that the demanding party has the right to deny the adequate assurance offered.
After further discussion, Mr. Sappenfield stated that when the NAESB Base Contract was originally written, performance bonds were an option, but they are not an option that is readily available in the market today.  The subcommittee agreed and supported the deletion of “a performance bond” from Section 10.1.  “Guaranty” was retained in the language.
Footnote 91:  Ms. Klecka presented the proposed addition to Section 10.1 in Footnote 91.  The proposal would create a grant of a continuing first priority security interest in, lien on, and right of setoff against all Adequate Assurance of Performance transferred by Y to X.  Ms. Klecka stated that the intent of the language is to address cash provided as security under this agreement.  Ms. McLaughlin suggested changing the phrase “(other than letters of credit)’ to “all cash or assets”.  Ms. Hazel suggested “in the form of cash and/or assets.”  The subcommittee agreed to accept the language proposed in Footnote 91 with the modification suggested by and Ms. Hazel.
Footnote 92:  Ms. Klecka proposed to capitalize the word guarantor in Section 10.2.  Mr. Mazza stated that if this change is made, Guarantor should become a defined term in Section 2 Definitions.  Ms. Klecka stated that this change was proposed in order to have evidence of the name of the guarantor in instances of a change in a company’s structure.  Ms. Klecka stated that the Cover Page should also be modified to include the name of the Guarantor.  The subcommittee did not object to the capitalization of guarantor in Section 10.2 at this time.  Mr. Sappenfield stated that the footnote will include a note that a definition of Guarantor should be added to Section 2 Definitions and that the subcommittee should review the possible inclusion of Guarantor on the Cover Page.
Footnotes 93 and 94:  Ms. McLaughlin presented the proposed language in Footnote 93 in Section 10.2.  She proposed adding language to state that under any specified transaction, in the case of a default of any other agreement with any other counterparty, a credit tool provides a review of the counterparty as a whole.  She stated that the proposed language is a common provision regarding credit.

Ms. Klecka stated that Cinergy proposed similar changes, but did so to make the provisions optional on the Cover Page.  This way parties can negotiate which additional events of default will be applicable on an individual basis, instead of having the provisions hardwired into the contract as proposed by AEP.  The modifications proposed by Cinergy would be made so that the default would not include the additional events of default.  The parties would be required to make an election for the additional provisions to apply.  Ms. McLaughlin agreed with this approach.
Ms. Klecka proposed adding the following Adequate Assurance Triggers to Section 10 of the Cover Page:  Credit Event Upon Merger, Ratings Downgrade Event, and Other Event (as specified in Special Provisions).  Ms. McLaughlin stated that AEP would not support including ratings downgrade triggers in contracts.  Ms. Batchelder stated that she would not support ratings triggers in the contract, even as an optional provision.

It was the consensus of the subcommittee to decline the changes proposed by AEP in Footnote 93.  The subcommittee agreed that the additional events of default should be an optional provision in the contract.  The subcommittee agreed to delete the proposed modifications to Section 10 of the Cover Page at this time.

Ms. Gussow stated that the additional events of default should be clearly defined.  Mr. Mazza stated that each of the additional events of default proposed by Ms. Klecka are covered by existing provisions in the contract.  Mr. Bransgrove supported having the additional events of default addressed in special provisions.  Mr. Hooper supported having the provisions drafted as optional sections.

After further discussion, the subcommittee determined to leave Footnote 94 as a placeholder until such time as it determines how to address the Additional Event of Default language.
Mr. Noulles stated that Williams raised an issue regarding inclusion of language at the end of Section 10.2 regarding suspension of delivery or payments that has not been fully presented and discussed.  (The language referenced by Mr. Noulles can be found on Page 8 of the Compilation of Initial Comments Submitted for Request R05014.  This document was posted as a work paper for this meeting at http://www.naesb.org/pdf2/wgq_contracts012406w3.doc).  The language proposed inserting “provided, however, that such right to withhold and/or suspend deliveries or payments shall be limited to a single then (10) consecutive day period, unless an Early Termination Date shall have been declared (in which event suspension of payment and performance may continue until such Early Termination Date)” at the end of 10.2 (vii).  Mr. Noulles stated that the non-defaulting party would be required to decide whether it will suspend without declaring termination within 10 days.
Mr. Ryan supported the inclusion of the 10 day period.  He stated that it would be helpful to have a triggering event occur for the non-defaulting party to make a decision whether to withhold or suspend deliveries or payments.  Mr. Bransgrove supported inclusion of this language as a special provision.  Mr. Bevis asked the reason the non-defaulting party should be burdened to make such a decision within an allotted time frame.  Mr. Noulles stated that a default can arise from a number of situations, some of which are not the result of action by the defaulting party.  Mr. Noulles cited the example in which a party represents and warrants at the time of entering the contract that it is not aware of any pending or actual litigation filed against it which could materially or adversely affect its ability to perform the contract.  If the party is subsequently named in litigation, the other party has the right to suspend and the existing contact provides an open ended indefinite time frame during which the party can suspend deliveries or payments.  The proposed language would limit that non-defaulting party to making its decision in 10 days.

After further discussion, it was the consensus of the group to revisit this proposal.  The subcommittee might have to take a formal vote on whether the language should be included.  This item was tabled for further discussion at a later meeting.

Footnote 95:  Mr. Tucker withdrew the language proposed by EnCana in Footnote 95.
Footnote 96:  The language proposed by AEP in Footnote 96 to provide for the aggregation of the amounts owing between the parties and their affiliates was declined by the subcommittee.
Footnote 97:  The language in Footnote 97 was proposed by Louis Dreyfus to provide for the aggregation of the costs incurred by the Non-Defaulting Party in liquidating and accelerating each Terminated Transaction.  This language was not adopted by the subcommittee.
Footnote 98:  The language proposed by Louis Dreyfus in Footnote 98 was not adopted by the subcommittee due to the adoption of the language proposed by Cinergy (See discussion on Footnote 99).
The subcommittee agreed to delete the phrase “or that are, in the reasonable opinion of the Non-Defaulting Party, commercially impracticable to liquidate and terminate” from Section 10.3 and to replace the phrase “reasonably practicable” with “legally permissible” in Section 10.3.  These two changes were not related to a footnote.

Footnote 99:  Ms. Klecka presented the proposed language in Footnote 99 to provide parties with the option of having a Bilateral Setoff or a Triangular Setoff, if the parties choose to have Other Agreement Setoffs Apply in Section 10.3.2.
Ms. Klecka stated the language proposed in the Bilateral Setoff section was identical to the existing NAESB language, except for the language proposed as Section 10.3.2 (ii).  The language proposed in the Triangular Setoff section was identical to the Bilateral Setoff language, except that the non-defaulting party’s Affiliates were included.  Ms. Klecka stated that the concept of Bilateral Setoff would not be altered, but would contain some needed clarification and correction.
Mr. Butler asked if it was the intent to replace existing 10.3.2 with the language in Footnote 99.  Ms. Klecka stated that the language in Footnote 99 was intended to replace the portion of Section 10.3.2 on for Other Agreement Setoffs.

Mr. Sappenfield asked the participants to weigh in on whether the Bilateral and Triangular Setoff language should be included.  Ms. Hazel proposed drafting the Bilateral Setoff as the default and the Triangular Setoff would be an option for the parties to elect.
The subcommittee agreed to replace Section 10.3.2 Other Agreement Setoffs Apply with the language proposed in Footnote 99.  If the parties choose Other Agreement Setoffs Apply option, the Bilateral Setoff language will be the default section; and the Triangular Setoff language must be elected.  The term “Triangular” was replaced with “Multilateral.”

Ms. Batchelder suggested adding a provision for a four corner setoff.  Mr. Ryan stated that inclusion of the option of a four corner setoff could pose difficulties for organizations that include regulated entities as well as non-regulated entities.  Mr. Ishikawa stated that regulated transactions and non-regulated transactions should not be combined via four corner setoff provision.  He stated that counterparties can include this option in special provisions.  Ms. Hazel stated that a way to avoid this issue would be to create a definition for Affiliate that excludes regulated entities.  Ms. Klecka stated she would not be opposed to revising the definition of Affiliate to exclude regulated entities to provide a way to include four corner setoff.  Mr. Bransgrove stated that the four corner setoff would add too much complexity to the contract.
Mr. Sappenfield stated that for purposes of this meeting, only the three options would remain:  Other Agreement Setoffs Do Not Apply; Other Agreement Setoffs Apply – Bilateral (default if Other Agreement Setoffs Apply); and Other Agreement Setoffs Apply – Multilateral.  Once the subcommittee is presented with a better idea of the issues surrounding four corner setoff, the subcommittee can decide whether to move forward to create a definition of Affiliate that excludes regulated counterparties.
There was discussion regarding removing the language in Section 10.3.2 that states that the Non-Defaulting party may setoff at its sole option and without prior Notice to the Defaulting party.  Some participants thought that this language lends itself to cherry picking transactions for setoff.  Mr. Sappenfield stated that the language describes when the Non-Defaulting party can act.  The Non-Defaulting party is required to provide notice to the Defaulting party under Section 10.4.  Ms. Hazel stated that it is important that the events described in Section 10.3.2 happen instantaneously.  Mr. Sappenfield stated that this language is well settled especially with respect to the Non-Defaulting party.  This modification was not made to the contract.
Footnotes 100-103:  The language proposed by Cinergy for Section 10.4 in Footnotes 100-103 to add the phrase “or Final Payment Amount, as applicable” was accepted by the subcommittee, with the note that there would be further discussion on these changes.  This language is consistent with the language proposed by Cinergy and adopted by the subcommittee in Section 10.3.2 (See discussion of Footnote 99).
Footnote 104:  In Footnote 104, AEP proposed deleting Section 10.6 of the Base Contract.  This change was not adopted by the subcommittee.

Footnote 105:  In Footnote 105, Louis Dreyfus proposed adding two new subsections to section 10.  The first section proposed states that the Credit Support Agreement, if executed by the parties, would be incorporated into and made a part of the Special Provisions.  The second section proposed addresses instances when the parties have not entered into a Credit Support Agreement or other agreement governing the obligation to deliver and maintain Collateral, and Party X has delivered and is maintaining Collateral with Party Y.  These changes were not adopted by the subcommittee.
Footnote 106:  AEP proposed the addition of a new subsection to section 10.  This subsection provides for the delivery of certified financial statements or annual report upon requires by either party.  This proposal was not adopted by the Subcommittee.

Section 9 – Notices:
The subcommittee reviewed the changes made to Section 9 – Notices at the January 10, 2006 meeting.  Mr. Sappenfield stated that the idea of the notice in Section 9 is to permit the parties to the contract to change certain pieces of information on the Cover Page, without requiring the parties to execute a formal amendment to the contract.

Section 9.1:  Mr. Sappenfield stated that Section 9.1 was modified during the January 10, 2006 meeting to include the requirement that the changes in payment addresses or other payment information shall be made in writing by an authorized representative.  Ms. Batchelder stated that the requirement that an authorized representative provide the change in payment information creates a burden on the party receiving the notice.  The party receiving the notice is then required to do due diligence to ensure the representative is an authorized representative.  Ms. Hazel stated that employees have apparent authority to provide this information and that the proposed change would hinder the communication process.  There was some support to keep the original language in Section 9 Notices.

Mr. Noulles suggested modifying Section 9 to mirror the language in the EEI.  Mr. Sappenfield requested that Mr. Noulles provide the language for Ms. Kennedy to insert as an alternative to the original language in Section 9. The EEI alternative will be reviewed the next time the Contracts Subcommittee reviews section 9.
3. Review comments, if any, on FERC NOPR at Docket RM05-35, “Standard of Review 
for Modifications to Jurisdictional Agreements NOPR”
Mr. Sappenfield requested comments from the participants on modifying the Base Contract to address the FERC NOPR at Docket RM05-35 “Standard of Review for Modifications to Jurisdictional Agreements NOPR”.  (The NOPR referenced above is posted on the NAESB website at:  http://www.naesb.org/pdf2/wgq_contracts011006w2.doc).  Mr. Sappenfield stated that the NOPR proposes that the default standard of review would be the public interest standard as opposed to the current just and reasonable standard.  Mr. Sappenfield stated that if language were included in the contract to establish the standard of review, would alleviate the potential for interpretation or application of the default standard.  Mr. Sappenfield stated that he would request outside attorneys to provide suggested language for the subcommittee to consider.  This language will be presented at the next meeting.
4. Establish meeting dates, time and locations for continuing review and processing of comments 

Future Meetings:

· February 16, 2006 - meeting in Houston hosted by NAESB (10:00 a.m. to 4:00 p.m. Central)

· March 9, 2006 – meeting in Houston hosted by NAESB (10:00 a.m. to 4:00 p.m. Central)

· March 21, 2006 – meeting in Houston hosted by NAESB (10:00 a.m. to 4:00 p.m. Central)

Mr. Sappenfield stated that at the February 16, 2006 meeting, the subcommittee should be prepared to vote on the proposed LNG language in Sections 2 and 11 via balanced vote.  The agenda will also include review of Section 14 Miscellaneous, Section 9 Notices, and Section 2 Definitions as well as a review of proposed language to include to address the above referenced NOPR.
Mr. Sappenfield encouraged the participants to RSVP their attendance to the NAESB office and to include the WGQ Segment for the participant’s company in the RSVP.  This will facilitate the administration of the balanced votes.

5. Other Matters

No other matters were discussed.

6. Adjourn
Mr. Mazza moved, seconded by Ms. Klecka, to adjourn.  The meeting adjourned at 3:48 PM Central.  
7.
Attendance
	Name
	Organization
	Attendance

	Liza Abad
	Amerada Hess Corporation
	In Person

	Mariam Arnaout
	AGA
	Phone

	Judy Barnes
	Apache Corporation
	Phone

	Kim Barry
	PPL Energy Plus
	Phone

	Rebecca Batchelder
	Amerada Hess Corporation
	In Person

	Randy Bevis
	Cinergy
	In Person

	Martha Braddy
	BG LNG Services
	Phone

	Alan Bransgrove
	Xcel Energy
	In Person

	Di Bruning
	Barclays Capital - Legal
	Phone

	Kelly Buechler
	Anadarko Petroleum
	In Person

	Christopher Burden 
	Williams Gas Pipeline
	In Person

	Scott Butler
	Consolidated Edison
	Phone

	Ron Clements
	Anadarko Petroleum
	In Person

	Craig Colombo
	Dominion
	In Person

	Chris Cooper
	BP Energy
	Phone

	John Crespo
	AEP
	Phone

	Dale Davis
	Williams Gas Pipeline
	In Person

	Mike Davis
	TVA
	Phone

	Carla Dent
	Chevron Natural Gas
	Phone

	Patti Diaz
	Arizona Public Service Company
	Phone

	Tamara Evey
	Ameren
	Phone

	Jill Freret
	Arizona Public Service Company
	Phone

	DeMonica Gladney
	ExxonMobil Gas & Power Marketing
	Phone

	Bruce Garcy
	National Grid
	Phone

	Rebecca Gray
	BP Energy
	Phone

	Dona Gussow
	FPL
	Phone

	Carolyn Hazel
	ConocoPhillips
	In Person

	Bill Hebenstreit
	El Paso Production
	In Person

	Gilbert Heller
	Xcel Energy Utilities
	Phone

	Lisa Herrmann
	Chevron
	Phone

	Matt Hooper
	Barclays Capital - Legal
	Phone

	Angie Ishikawa
	SoCal Gas
	Phone

	Richard Ishikawa
	SoCal Gas
	Phone

	Fred Jacobson
	NiSource
	Phone

	Shelly Jones
	El Paso Production
	In Person

	Stephanie Karm
	El Paso Production
	In Person

	Ellen Klecka
	Cinergy Marketing & Trading
	In Person

	Mickey Jo Lawrence
	Apache Corp.
	Phone

	Ann Lovett
	PPL Energy Plus
	Phone

	Susan Lum
	El Paso Production
	In Person

	Phil Mazza
	Anadarko Petroleum
	In Person

	Steve McAdams
	Arizona Public Service Company
	Phone

	Marcy McCain
	Duke Energy Gas Transmission
	Phone

	Tracy McLaughlin
	AEP
	Phone

	Mark McQuade
	Progress Energy
	Phone

	Thomas Noulles
	Williams Power Company
	In Person

	Mike Novak
	National Fuel Distribution
	Phone

	Fred Ochsenhirt
	Ameren Services
	Phone

	Stephanie Panus
	BG LNG Services
	Phone

	Marjorie Perlman 
	Energy East
	Phone

	David Portz
	David A. Portz PC for Total Gas & Power N.A. Inc
	In Person

	Mark Russell
	SRP
	Phone

	Porter Ryan
	El Paso Production
	In Person

	Keith Sappenfield
	EnCana Marketing
	In Person

	Dan Sarti
	Arizona Public Service Company
	Phone

	George Simmons
	NiSource
	Phone

	David Taylor
	Apache Corp
	Phone

	Ron Theriot
	Reliant Energy Services
	In Person

	Richard Tucker
	EnCana Marketing
	Phone

	Kim Van Pelt
	Panhandle Eastern Pipe Line
	In Person

	Michelle Voinorosky
	BP Energy
	Phone

	Steve Watson
	TVA
	Phone

	Steve Williams
	Apache Corporation
	Phone

	Alex Wyche
	Anadarko Petroleum
	In Person

	Lori Zabrecky
	PPL Energy Plus
	Phone

	Amy Zaguli
	ExxonMobil
	Phone

	Steve Zavodnick
	Baltimore Gas and Electric
	Phone
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