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1301 Fannin, Suite 2350, Houston, Texas 77002

Phone:  (713) 356-0060, Fax:  (713) 356-0067, E-mail: naesb@naesb.org


Home Page: www.naesb.org

via posting

TO:
NAESB Wholesale Gas Quadrant Contracts Subcommittee, Posting for Interested Industry Participants

FROM: 
Laura B. Kennedy, Meeting/Project Manager 

RE:
Final Minutes from the NAESB Wholesale Gas Quadrant (WGQ) Contracts Subcommittee Meeting on January 10, 2006
DATE:

January 18, 2006
NORTH AMERICAN ENERGY STANDARDS BOARD

WGQ CONTRACTS SUBCOMMITTEE MEETING

January 10, 2006 – 10:00 a.m. to 4:00 p.m., Central 

NAESB Offices in Houston, Texas

Final MINUTES
1.
Welcome & Administrative Items

Mr. Sappenfield called the meeting to order.  Ms. Kennedy gave the antitrust advice and took roll of attendees.  The draft agenda was reviewed.  Mr. Hebenstreit moved, seconded by Mr. Clements, to adopt the agenda.  The motion passed unanimously.  

Mr. Sappenfield reviewed the draft minutes from the December 14, 2005 meeting.  Ms. Klecka requested that her name be corrected on page 2 and to add the word “documentation” after the word “provide” within the discussion of Section 7.4 on page 5.  Mr. Bevis, Mr. Brown, and Mr. Ryan requested that they be added to the attendance list as attending in person.  Mr. Hebenstreit moved, seconded by Ms. Gussow, to adopt the minutes as revised.  The motion passed unanimously.  The final minutes from the December 14, 2005 meeting are posted on the NAESB website at:  http://www.naesb.org/pdf2/wgq_contracts121405fm.doc.
2. Discussion of impact of FERC NOPR at Docket RM05-35, “Standard of Review for Modifications to Jurisdictional Agreements NOPR”
Mr. Sappenfield asked the participants whether the subcommittee should consider making changes to the NAESB Base Contract based on the FERC NOPR at Docket RM05-35 “Standard of Review for Modifications to Jurisdictional Agreements NOPR”.  (The NOPR referenced above is posted on the NAESB website at:  http://www.naesb.org/pdf2/wgq_contracts011006w2.doc).  Mr. Sappenfield stated that the NOPR proposes that the default standard of review would be the public interest standard as opposed to the current just and reasonable standard.  One exception would be for tariffs, where the just and reasonable standard would still be used.  Mr. Sappenfield stated he posted the NOPR for discussion so the participants would be apprised of the NOPR and to determine if any adjustments should be made to the language of the NAESB Base Contract.

Mr. Novak stated that the NOPR process may not be complete before the Contracts Subcommittee has had a majority of their meetings.  He noted that the NOPR has a dissenting opinion.  He stated that the timeline for completing the update of the NAESB Base Contract might have to be extended in order to be able to conduct a full review of the impacts of this NOPR.

Mr. Sappenfield noted that parties can still include language in special provisions whether or not the NAESB Base Contract is modified based on the NOPR.  Mr. Sappenfield stated that as chair of the WGQ Contracts Subcommittee, he was seeking to have comments furnished on whether it is necessary to modify the Base Contract to include language based on the NOPR.  Mr. Sappenfield stated that comments on the NOPR are due to the FERC on February 3, 2006.

3. Continue reviewing comments based on the agreed-upon approach
The subcommittee made several redline modifications to the NAESB Base Contract and addressed several footnotes in the redline document based on their discussions.  To follow the modifications made and footnotes referenced in the minutes, please review the document posted on the NAESB website on the WGQ Contracts Subcommittee page titled “Attachment Compilation of Comments (Redline), Revised 01/10/2006”:  http://www.naesb.org/pdf2/wgq_contracts011006a2.doc.
Section 3.2:  Mr. Sappenfield noted that at the previous meeting, the subcommittee agreed to revisit Section 3.2 to determine whether clarifying language should be added to the Cover Standard in Section 3.2.  Comments on the Cover Standard were submitted on this section in comments submitted for this meeting.  All comments submitted for this meeting are posted on the NAESB website at:  http://www.naesb.org/wgq/contract.asp.
Mr. Klecka reviewed the comments submitted by Cinergy on Section 3.2 Cover.  (http://www.naesb.org/pdf2/wgq_contracts011006w3.doc).  Ms. Klecka outlined three different possible interpretations of Section 3.2 Cover Standard.  She added that the work paper submitted by Cinergy did not support one interpretation over the others, but that the Contracts Subcommittee should modify the language in the Section 3.2 Cover Standard based on which interpretation the subcommittee agrees is the correct interpretation.

Mr. Sappenfield noted that any modifications to Section 3.2 should be for clarification purposes only.  The discussion by the participants supported the 3rd interpretation submitted by Cinergy:  Section 3.2(i) is interpreted to mean that the Cover Price applies only to the portion of the shortfall that the Buyer is able to replace and Section 3.2(iii) is interpreted that the Spot Price applies to any amount of the shortfall that Buyer cannot replace.  Modifications were made to the language to reflect the agreement of the interpretation:
Footnote 53:  The language proposed in Footnote 53 to add the phrase “reduced by any quantity for which no replacement is available;” was accepted.

Footnote 54:  The language proposed in Footnote 54 (see language in Footnote 53 above) was accepted.

Footnote 55:  The language proposed in Footnote 55:  “for all or any portion of the Gas” was accepted for insertion at a different point.
Footnote 56:  The language proposed in Footnote 56 was accepted in part and declined in part.

Footnote 57:  The language proposed in Footnote 57:  “for any portion of the Contract Quantity for which no replacement or sale is available” was declined.

Footnote 58:  The language proposed in Footnote 58:  “in addition to (i) or (ii) above, as applicable,” was declined.

Footnote 59:  The language proposed in Footnote 59:  “with respect to the Gas not replaced or sold” was accepted.

Footnote 60:  The language proposed in Footnote 60: “an amount equal to” was accepted.

Footnote 61:  The language proposed in Footnote 61:  “minus the sum of (a)” was declined.

Footnote 62:  The language proposed in Footnote 62:  “for which no such replacement or sale is available” was declined.

Footnote 63:  The language proposed in Footnote 63:  “plus (b) the quantity of Gas, if any, sold or purchased using the Cover Standard as provided in (i) and (ii) above, as applicable” was declined.

Based on the discussion, the current language of Section 3.2 Cover Standard states:

The sole and exclusive remedy of the parties in the event of a breach of a Firm obligation to deliver or receive Gas shall be recovery of the following: (i) in the event of a breach by Seller on any Day(s), payment by Seller to Buyer in an amount equal to the positive difference, if any, between the purchase price paid by Buyer utilizing the Cover Standard and the Contract Price, adjusted for commercially reasonable differences in transportation costs to or from the Delivery Point(s), multiplied by the difference between the Contract Quantity and the quantity actually delivered by Seller for such Day(s), reduced by any quantity for which no replacement is available; or (ii) in the event of a breach by Buyer on any Day(s), payment by Buyer to Seller in the amount equal to the positive difference, if any, between the Contract Price and the price received by Seller utilizing the Cover Standard for the resale of such Gas, adjusted for commercially reasonable differences in transportation costs to or from the Delivery Point(s), multiplied by the difference between the Contract Quantity and the quantity actually taken by Buyer for such Day(s) reduced by any quantity for which no sale is available; or (iii) in the event that Buyer has used commercially reasonable efforts to replace the Gas or Seller has used commercially reasonable efforts to sell the Gas to a third party, and no such replacement or sale is available for all or any portion of the Contract Quantity of Gas, then in addition to (i) or (ii) above, as applicable the sole and exclusive remedy of the performing party with respect to the Gas not replaced or sold shall be an amount equal to any unfavorable difference between the Contract Price and the Spot Price, adjusted for such transportation to the applicable Delivery Point, multiplied by the quantity of such Gas not replaced or sold.  Imbalance Charges shall not be recovered under this Section 3.2, but Seller and/or Buyer shall be responsible for Imbalance Charges, if any, as provided in Section 4.3.  The amount of such unfavorable difference shall be payable five Business Days after presentation of the performing party’s invoice, which shall set forth the basis upon which such amount was calculated.
Proposed Section 3.5:  Mr. Heckathorn reviewed the comments from NiSource to add a new Section 3.5 to provide for the suspension of performance by the Performing Party upon any or all transactions between the parties for so long as non-performance is continuing (under two business days notice).  The proposed language can be found in the comments submitted by NiSource posted on the NAESB website at:  http://www.naesb.org/pdf2/wgq_contracts011006w1.doc.
Ms. Klecka stated that similar language has been proposed in the past and that the subcommittee has declined to include such language.  She added that counter parties often contract for multiple transactions; if one of the transactions fails, the rest of the transactions should not necessarily be required to be suspended under the contract.  Mr. Mazza stated that if a counterparty is performing 9 of 10 transactions, the other counterparty has the remedy to invoke Section 10.1 of the Base Contract for adequate assurance of performance.
Mr. Heckathorn stated that the language was proposed to prevent counterparties from “cherry picking” performance of transactions.  Mr. Sappenfield noted that the subcommittee interpreted the comments and that the proposed language is not necessary because of the ability to invoke the remedies under Section 10.1 of the contract.

Sections 9.1 and 9.2:  Mr. Sappenfield stated that at the last meeting, participants were requested to submit comments on Section 9.1.  The discussion at the last meeting centered around when written authorization was required, especially with regard to provisions on the Cover Page.
Ms. Gussow stated that the language should be modified to ensure that any changes in payment addresses are authorized and provided in writing.  She stated that some companies have experienced difficulty with Force Majeure notices being sent to the wrong addresses.
Mr. Bransgrove presented the proposed modifications to Section 9.1 on behalf of the “Interested LDCs”.  (The comments submitted by interested LDCs are posted on the NAESB website at:  http://www.naesb.org/pdf2/wgq_contracts011006w8.pdf).  The language proposed by the interested LDCs is to delete the phrase added during the December 14, 2005 meeting (“in writing by an authorized representative”) from the first part of the sentence and insert the same phrase in the second part of the sentence in Section 9.1 so that Notices for change in payment addresses or other payment information would be required to be made in writing by an authorized representative.  The participants agreed to make the proposed modification to the contract language:
9.1 All Transaction Confirmations, invoices, payments and other communications made pursuant to the Base Contract ("Notices") shall be made to the addresses specified in writing by the respective parties from time to time; provided however that Notices for change in payment addresses or other payment information shall be made in writing by an authorized representative and the receiving party shall not be obligated to implement such change prior to passage of thirty (30) days after receipt of such Notice.
It was noted that in some of the sections of the contract oral notice is permitted, while other sections require a writing (e.g., default, force majeure).  In order to reconcile Section 9.2 with the language drafted for Section 9.1, Ms. Klecka proposed adding the phrase “Unless otherwise specified herein,” to the beginning of Section 9.2.  The participants agreed to make this modification to the contract language:

9.2 Unless otherwise specified herein, all Notices required hereunder may be sent by facsimile or mutually acceptable electronic means, a nationally recognized overnight courier service, first class mail or hand delivered.
Mr. Sappenfield stated that participants should provide additional comments on the language in Sections 9.1 and 9.2 for the next meeting.  He stated that comments should address how Sections 9.1 and 9.2 should be further modified so that all notices will be required to be provided in writing except where the contract states otherwise.  The subcommittee will address these comments during the January 24, 2006 meeting.
Section 11:  Mr. Sappenfield stated that the subcommittee should first review the comments submitted by Consolidated Edison of New York (ConEd) because the proposed modifications indicate a change in philosophy of the mission of the subcommittee and significant change to the language in the Force Majeure section of the contract.

Mr. Butler reviewed the proposed modifications to Section 11 submitted by ConEd.  (The comments submitted by ConEd are posted on the NAESB website at:  http://www.naesb.org/pdf2/wgq_contracts011006w9.doc).  Mr. Butler requested that the language be changed from “Force Majeure shall include, but not be limited to,” to “Force Majeure shall be limited to” and to further modify the language to refer to region wide type events.  Mr. Ryan stated that small facilities use the NAESB Contract and would not likely agree to a regional approach in Force Majeure language and that it would be difficult to develop a comprehensive list of Force Majeure events that would encompass every possibility.  Mr. Butler suggested adding the phrase “such as” to note that not all Force Majeure events are intended to be listed.  Mr. Sappenfield stated that the proposed changes would conflict with the Mission Statement for Work on Request No. R05014 adopted by the subcommittee.  The language proposed by ConEd was not accepted by the subcommittee.
Mr. Sappenfield stated that at the Task Force meeting on Force Majeure, the group agreed to make minimal changes to the Force Majeure language to accommodate LNG because the existing language has been effective for the industry.  The Task Force on Force Majeure recommended adding references to LNG and/or LNG Facilities and adding definitions of those terms to Section 2.
Mr. Colombo stated that most of the LDCs do not support the inclusion of LNG language at this time.  He stated that a supplier experiencing a problem as a purchaser of LNG does not translate into a Force Majeure event for the LDCs.  He stated that at this time, it is appropriate to handle LNG issues in the special provisions section of the contract.  Mr. Rich stated that Shell was interested in the comments of the LDCs and would like to try to accommodate their concerns.
Ms. Braddy reviewed the proposed modifications to Section 11.2 developed during the Task Force on Force Majeure conference call on November 23, 2005.  She stated that the proposed Force Majeure language would provide LNG sellers the same transportation protection that traditional pipelines have, but that LNG transportation includes vessels.  Mr. Rich added that the proponents of inclusion of LNG language support limiting the applicability of the Force Majeure sections to the U.S. Economic Zone.  The definition of LNG Facility (Section 2, 2.26) has been drafted to establish this limitation, and Mr. Rich suggested a further modification to the definition. Mr. Rich suggested adding the phrase “within the exclusive economic zone of the US, Mexico or Canada.” to the end of the definition to modify storage tank, pipeline or facility used to store, transport, unload or revaporize LNG.  This proposed modification was made to the Base Contract work paper.  The following represents the current draft of the definition of LNG Facility with Mr. Rich’s proposed addition included:
“LNG Facility” means any vessel operating within the exclusive economic zone of the US, Mexico or Canada, or any storage tank, pipeline or facility used to store, transport, unload or revaporize LNG within the exclusive economic zone of the US, Mexico or Canada.
Ms. Zaguli stated that the proposed language would limit the application for LNG for transportation and would not have the same application as used for offshore transportation.  Mr. Sappenfield stated that the supporters of the inclusion of the LNG language are willing to accept that limitation in the Force Majeure language.

Footnote 110:  Mr. Sappenfield supported the language in Footnote 110, but suggested changing the language to state “at an LNG Facility” instead of “to an LNG Facility” due to the fact that the definition of an LNG Facility includes a ship.

Mr. Sappenfield stated that due to the fact that the participants are divided on whether language for LNG should be included in the modifications to the NAESB Base Contract, participants should be prepared to vote via balanced vote on the specific language at the February 14, 2006 meeting.  The vote will include the language in Sections 2.25, 2.26, and the language proposed in Footnotes 107, 108, and 110.

Mr. Rich stated that the LNG participants have tried to keep the scope of the LNG language as narrow as possible.  He stated that it is important for the LNG participants to hear the positions of the other industry participants on this issue.  He stated that he agreed that the subcommittee should vote on the inclusion of the LNG language via the appropriate NAESB procedures.  Mr. Ryan asked the reason the LNG participants were seeking to narrow the LNG language to include the U.S. Economic Zone only.  Mr. Rich stated that the LNG participants offered the narrow language because they are aware of the objections of the LDCs to the inclusion of the LNG language in the contracts.  He stated that the U.S. Economic Zone was a realistic line that could be drawn to limit the application of the LNG language.

Footnote 109:  The subcommittee agreed to include the language proposed in Footnote 109.  The language proposed adding “or acts of terror” to Section 11.2 (iv).  Mr. Butler reiterated the concern of ConEd regarding the broad definition of Force Majeure events and stated that the language should be limited to acts of terror having regional impacts.  After discussion, the subcommittee did not incorporate the modifications suggested by Mr. Butler.
Mr. Veltre reviewed the Force Majeure language submitted by NJR Energy Services posted on the NAESB website at:  http://www.naesb.org/pdf2/wgq_contracts011006w5.doc.  The language proposed a pro rata allocation of supplies within the same geographic region in the case of a Force Majeure event.
After discussion, Mr. Sappenfield stated that the subcommittee would not adopt the change to the Force Majeure language proposed by NJR Energy Services.

Section 11.5:  Footnotes 111-114:  The proposal to change the word Notice to notice was declined by the subcommittee.

Section 12:

Footnote 115:  The subcommittee reviewed the language submitted by Louis Dreyfus to modify Section 12 to replace the second sentence with the sentence:  “The rights of either party pursuant to Section 7.6, Section 10, Section 13, Section 14.10, the obligations to make payment hereunder, the obligation of either party to indemnify the other pursuant hereto, the waiver of jury trial provision (if applicable), and the arbitration provision (if applicable), shall survive the termination of the Base Contract or any transaction.”

Ms. Edmonds stated that case law exists where certain terms of the contract were allowed to survive the termination of the contract, but the limitation of damages clause was not allowed to survive the contract and punitive damages were allowed.  Mr. Sappenfield stated that it would be a worthwhile discussion to determine what terms should survive termination of the contract.  After further discussion, the committee agreed to adopt the sentence proposed by Louis Dreyfus except for the inclusion of Section 14.10 in the new sentence.
Mr. Sappenfield stated that the language for the waiver of a jury trial and the arbitration provision would be highlighted for further discussion at a future meeting.
4. Establish meeting dates, time and locations for continuing review and processing of comments 

Future Meetings:

· January 24, 2006 - meeting in Houston hosted by NAESB (10:00 a.m. to 4:00 p.m. Central)

· February 14, 2006 - meeting in Houston hosted by NAESB (10:00 a.m. to 4:00 p.m. Central)

Mr. Sappenfield stated that at the January 24, 2006 meeting, the subcommittee will begin by reviewing Section 10 Financial Responsibility and then revisit Section 9 Notice.  During the February 14, 2006 meeting, the subcommittee should be prepared to vote on the proposed LNG language in Sections 2 and 11 via balanced vote.

Mr. Sappenfield encouraged the participants to RSVP their attendance to the NAESB office and to include the WGQ Segment for the participant’s company in the RSVP.  This will facilitate the administration of the balanced votes.

5. Other Matters

No other matters were discussed.

6. Adjourn
The meeting adjourned at 3:39 PM.  
7.
Attendance
	Name
	Organization
	Attendance

	John Alocka
	KeySpan
	Phone

	Mariam Arnaout
	AGA
	Phone

	Greg Bargone
	National Grid
	Phone

	Judy Barnes
	Apache Corp.
	Phone

	Susan Bergles
	
	Phone

	Randy Bevis
	Cinergy
	In Person

	Martha Braddy
	BG LNG Services
	In Person

	Alan Bransgrove
	Xcel Energy
	In Person

	Kelly Buechler
	Anadarko Petroleum
	In Person

	Christopher Burden
	Williams Gas Pipeline
	In Person

	Scott Butler
	Consolidated Edison
	Phone

	Ron Clements
	Anadarko Petroleum
	In Person

	Craig Colombo
	Dominion
	In Person

	Pete Connor
	NiSource
	Phone

	John Crespo
	AEP
	Phone

	Valerie Crockett
	TVA
	Phone

	Dale Davis
	Williams Gas Pipeline
	In Person

	Angela Davis
	Citigroup Energy
	In Person

	Mike Davis
	TVA
	Phone

	Carla Dent
	Chevron Natural Gas
	Phone

	Patti Diaz
	Arizona Public Service Company
	Phone

	Mary Frances Edmonds
	Williams Power Company
	In Person

	Tamara Evey
	Ameren
	Phone

	Jill Freret
	Arizona Public Service Company
	Phone

	Brucy Garcy
	National Grid
	Phone

	Mark Gracey
	Tennessee Gas Pipeline
	In Person

	Dona Gussow
	FPL
	Phone

	Bill Hebenstreit
	El Paso Production
	In Person

	Tom Heckathorn
	NiSource
	Phone

	Lisa Herrmann
	Chevron Natural Gas
	Phone

	Richard Ishikawa
	SoCal Gas
	Phone

	Angie Ishikawa
	SoCal Gas
	Phone

	Stephanie Karm
	El Paso Production
	In Person

	Ellen Klecka
	Cinergy Marketing & Trading
	In Person

	Anne Kyzmir
	National Fuel Distribution
	In Person

	Mickey Jo Lawrence
	Apache Corp.
	Phone

	Ann Lovett
	PPL Energy Plus
	Phone

	Susan Lum
	El Paso Production
	In Person

	Phil Mazza
	Anadarko Petroleum
	In Person

	Steve McAdams
	Arizona Public Service Company
	Phone

	Marcy McCain
	Duke Energy Gas Transmission
	In Person

	Mark McQuade
	Progress Energy
	Phone

	Diane Morrow
	ExxonMobil
	Phone

	Thomas Noulles
	Williams Power Company
	Phone

	Mike Novak
	National Fuel Distribution
	Phone

	Stephanie Panus
	BG LNG Services
	In Person

	Marjorie Perlman
	Energy East
	Phone

	Matilda Phelps
	Anadarko Petroleum
	Phone

	David Portz
	David A. Portz PC for Total Gas & Power 
	In Person

	Randall Rich
	Bracewell & Giuliani LLP for Coral Energy and Shell NA LNG
	In Person

	Porter Ryan
	El Paso Production
	In Person

	Keith Sappenfield
	EnCana Marketing
	In Person

	George Simmons
	NiSource
	Phone

	Lisa Simpkins
	Constellation
	Phone

	Cathy Szasz
	AEP
	Phone

	David Taylor
	Apache Corp
	Phone

	Richard Tucker
	EnCana Marketing
	Phone

	Kim Van Pelt
	Panhandle Eastern Pipe Line
	In Person

	Dennis Veltre
	NJR Energy Services
	Phone

	Steve Watson
	TVA
	Phone

	Alex Wyche
	Anadarko Petroleum
	In Person

	Stacy Yarmuch
	Apache Canada, Ltd
	Phone

	Lori Zabrecky
	PPL Energy Plus
	Phone

	Amy Zaguli
	ExxonMobil
	Phone

	Steve Zavodnick
	Baltimore Gas and Electric
	Phone
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