The following excerpt from FERC Order 890 deals with capacity reassignment.  I have taken the liberty of highlighting parts of the excerpt that I feel are particularly relevant to the work being done by the NAESB’S WEQ ESS/ITS on Resales and Transfers.  Blue highlighting is done for specific items that need to be addressed in Business Practices and/or the S&CP.  Yellow highlighting is done for other items that might be of particular interest to the ESS/ITS.
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4. Capacity Reassignment 

Commission Determination

808. To foster the development of a more robust secondary market for transmission capacity, the Commission concludes that it is appropriate to lift the price cap for all transmission customers reassigning transmission capacity. In Order No. 888, the Commission found that allowing holders of firm transmission capacity rights to reassign capacity would help parties manage the financial risks associated with their long-term commitments, reduce the market power of transmission providers by enabling customers to compete, and foster efficient capacity allocation.
  Over the past ten years, however, it has become clear that capacity reassignment has failed to develop into a competitive alternative to primary capacity.  In particular, the price cap has served to reduce customers’ transmission options and impaired the development of a secondary market for transmission capacity.  In order to achieve the goals originally stated in Order No. 888, we therefore lift the price cap for reassigned capacity.  We believe this will allow capacity to be allocated to those entities that value it most, thereby sending more accurate price signals to identify the appropriate location for construction of new transmission facilities to reduce congestion.

809. We decline to adopt the NOPR proposal to retain price caps for capacity resold by a transmission provider’s merchant function or its affiliates.
  After reviewing the comments submitted in response to the NOPR, and further considering our ten years of experience regulating capacity reassignments, we conclude that retaining the price caps for this portion of the market would continue to impair development of the secondary market and is not otherwise necessary to ensure just and reasonable rates.  We find there are no significant market power concerns to justify retaining the price caps for any transmission customer.  Indeed, the Commission did not distinguish between affiliated and non-affiliated transmission customers when it initially found in Order Nos. 888 and 888-A that excess capacity reserved could be reassigned. 
  The Commission instead placed a price cap on all reassignments of capacity out of a concern that the entire market for reassigned capacity was not sufficiently competitive.
  We now find that market forces, combined with the requirements of the pro forma OATT as modified in this Final Rule, will limit the ability of assignors to exert market power, including affiliates of the transmission provider.  First, competition among reassigning customers will restrict the exercise of market power.  Second, the continued regulation of rates for primary capacity will act as a further check to ensure rates for reassigned capacity remain just and reasonable.  Finally, the amended rules we adopt below to govern the reassignment of capacity will increase our regulatory oversight of the secondary capacity market, allowing us to effectively monitor the secondary capacity market.  There is thus no need to retain the existing price caps on reassigned capacity for any market participant. 
810. Our decision to lift the price caps for capacity reassignments by all transmission customers is motivated by growing concerns regarding the decrease in transmission investment and the corresponding increase in congestion costs, as described more fully in section III.C of this Final Rule.  The Commission believes it is important to take every opportunity to explore more efficient use of the grid by industry participants, whether they are affiliates of the transmission provider or not.  Eliminating the price cap for reassigned capacity will provide greater flexibility to respond to changing system conditions and alternatives for customers that value the capacity more highly.  As commenters suggest, lifting the price cap will enhance the ability of customers that reserve long-term capacity for five-year terms in order to obtain rollover rights to resell that capacity if their needs change.
  Other customers may determine that it is more economic to acquire reassigned capacity reflecting market rates than reserve long-term capacity.  In either case, lifting the price cap will help ensure that, during peak demand periods, transmission capacity will be used by those that value it the most.  Establishing a competitive market for secondary transmission capacity will thus send more accurate price signals that promote efficient use of the transmission system by fostering the reassignment of unused capacity.

811. While some commenters argue that lifting the cap encourages the exercise of market power, including hoarding, and discourages transmission investment, we find that competition among reassigning customers, continuing rate regulation of the transmission provider’s primary capacity, and reforms to the secondary capacity market adopted below, combined with enforcement proceedings, audits, and other regulatory controls, will assure just and reasonable rates.  The Commission discussed the possibility of transmission capacity hoarding in Order No. 888.  The Commission noted that unscheduled firm capacity is available on a non-firm basis to other customers and, thus, there is little practical possibility of hoarding.  Instead, the capacity reassignment provisions of the pro forma OATT provide an economic incentive to make that capacity available to third parties.
  This applies even when the entity obtaining transmission capacity under the pro forma OATT is the transmission provider.
  It is equally in the corporate interests of a transmission provider and its affiliates not to over-reserve or “hoard” transmission capacity.  Under the pro forma OATT, the affiliate – and therefore the upstream corporate parent of the affiliate and the transmission provider – bears the cost responsibility for transmission capacity that it reserves but does not use to make wholesale sales.  If the affiliate attempts to hoard transmission capacity, its upstream corporate parent loses revenues just like the non-affiliate.  Like any other customer, an affiliate of the transmission provider should find it in its overall corporate interest to reassign transmission capacity to others with higher valued uses at negotiated rates.
 

812. We reject the suggestion in the NOPR that lifting the price caps for the transmission providers’ merchant function or affiliates will provide disincentives to build or expand the transmission system.  Without congestion, the transmission provider’s rate on file will serve as the de facto price cap and, if congestion exists, the “incremental rate” reflecting the transmission provider’s cost of expanding the system should act as a price ceiling for long-term transactions.  It would be unreasonable to expect a transmission customer to pay a rate for reassigned capacity that is higher than the cost of expansion when it could simply exercise its rights under the pro forma OATT as a cheaper alternative.  To the extent there is a lag-time between the request for new transmission service and the date on which new facilities would be available, the adoption of conditional firm service and modifications to redispatch service elsewhere in this Final Rule will mitigate the exercise of market power during the interim period.  We believe that the reforms to rules governing reassignments of capacity discussed below, along with associated reporting obligations, will adequately limit the ability of capacity holders to exercise market power in the limited circumstances when neither primary transmission capacity nor these additional services are available.

813. Several commenters raise concerns that lifting of the price ceiling could lead to speculative pricing.  If high prices occur during periods of peak demand it is a legitimate reaction to supply and demand forces.  As we explained in Order No. 637-A, “[a] surge in the price of candles during a power outage is not evidence of monopoly in the candle market.”
  To the extent that capacity is not being anticompetitively withheld from the market, high prices are the competitive responses to market conditions and should result in a more efficient allocation of capacity to those customers valuing it the most and a resulting expansion of transmission facilities.

814. We emphasize that we are not deregulating or otherwise adopting market-based rates for the provision of transmission service under the pro forma OATT.  Transmission providers will continue to be obligated to make ATC available to customers, including ATC associated with purchased but unused capacity.  Transmission providers also will continue to be obligated to construct new facilities to satisfy a request for service if that request cannot be satisfied using existing capacity.  The pro forma OATT therefore does not, and will not, permit the withholding of transmission capacity in an effort to exercise market power.  Furthermore, the rates for transmission service provided under the pro forma OATT will continue to be determined on a cost-of-service basis unless the transmission provider can demonstrate, on a case-specific basis, that it lacks market power.  Nothing in this Final Rule affects the obligations of transmission providers to offer service under the pro forma OATT at cost-based rates.  The only reform being adopted concerns the resale of capacity by transmission customers.  Given that traditional regulation will continue to govern the sale of primary capacity under the pro forma OATT, we no longer believe that cost-of-service regulation is necessary or appropriate for secondary capacity.

815. As with any innovative rate program, however, the Commission will monitor the secondary capacity market to ensure that participants are not exercising market power.  To enhance oversight and monitoring by the Commission, we adopt reforms to the underlying rules governing capacity reassignments.  First, we require that all sales or assignments of capacity be conducted through or otherwise posted on the transmission provider’s OASIS on or before the date the reassigned service commences. The Commission thus eliminates the current ability of transmission customers to assign the transmission rights to another party with subsequent notification to the transmission provider.
  The mechanisms for negotiating a reassignment remain the same. The transmission customer may either request that the transmission provider make the capacity available on its OASIS or the transmission customer may negotiate the terms of an assignment bilaterally.  In either instance, however, the resulting sale or assignment must be posted by the transmission provider on its OASIS prior to the date the reassigned service commences.  We require transmission providers working through NAESB to develop appropriate OASIS functionality to allow such postings.  Transmission providers need not implement this new OASIS functionality and any related business practices until NAESB develops appropriate standards. 

816. Second, we require that assignees of transmission capacity execute a service agreement prior to the date on which the reassigned service commences.  Under the current pro forma OATT, transmission customers that have executed service agreements may negotiate and implement assignments of capacity without involving the transmission provider, subject to after-the-fact reporting and posting, provided the transmission customer has a market-based rate tariff on file.
  In order to increase our oversight of reassigned capacity, we find that all reassignments must instead be accomplished by the assignee executing a service agreement with the transmission provider that will govern the provision of reassigned service.
  This will effectively return the specified capacity to the transmission provider for the purpose of reassignment to the assignee.
  The assignment shall be only to the specified assignee, without any obligation that the capacity be made available to third parties, and shall not be subject to any queuing by the transmission provider since the assignee is merely accepting the assignor’s already-approved service for a specified period.
  All of the non-rate terms and conditions that otherwise would apply to the transmission provider’s sale of transmission capacity continue to apply in the case of a reassignment.
  

817. Third, in addition to existing OASIS posting requirements, we require transmission providers to aggregate and summarize in an electronic quarterly report the data contained in these service agreements.  As proposed in the NOPR, the use of quarterly reports will assist the Commission in gathering data to ensure the effectiveness of market forces and regulatory requirements to mitigate the exercise of market power.  The Commission directs that this quarterly report be submitted electronically in spreadsheet format consistent with the electronic filing system used for Electric Quarterly Reports so that it is readily accessible to the Commission and the public.

818. Taken together, these reforms to the rules governing reassigned capacity will increase transparency and facilitate our monitoring of the secondary market for transmission capacity.  We do not believe it is necessary to require a market power analysis as a condition to exercising the right to reassign transmission capacity. Although market power analyses are one method for ensuring that market-based rates remain just and reasonable, they are not the only method.
  To achieve the Commission’s original goals for capacity reassignment expressed in Order No. 888, we adopt a more flexible approach in this area and rely on posting requirements and other regulatory controls to ensure that rates for reassigned transmission capacity remain just and reasonable.  As noted above, we find that a market power analysis is not required because transmission providers continue to be obligated to satisfy requests for service – whether out of existing capacity or new facilities – at cost-based rates.  Transmission capacity therefore cannot be withheld in an effort to exercise market power.  Moreover, the posting and filing requirements adopted herein provide the Commission the necessary information to ensure that, even if an entity sought to exercise market power in the secondary market, such an attempt could be effectively detected.  

819. We therefore disagree with commenters who assert that lifting the cap on reassignment contradicts judicial and Commission precedent.  In Order No. 637-A, the Commission explained at length why Farmers Union
 and other precedent did not prevent the Commission from adopting negotiated rates for secondary capacity as part of a regulatory scheme that provides safeguards to ensure that rates remain just and reasonable.
  The court affirmed the Commission’s removal of price ceilings for short-term capacity release shippers in the natural gas market established in Order Nos. 637 and 637-A, recognizing that non-cost factors such as the need to lift price ceilings to facilitate movement of capacity into the hands of those who value it most and the negotiated rates only to the secondary market distinguished the case from Farmers Union.
  The same is true here, given the non-cost factor advantages of lifting the price cap and the use of monitoring and enforcement of remedies to mitigate the exercise of market power.   

820. The Commission directs staff to closely monitor the reassignment-related data submitted by transmission providers in their quarterly reports to identify any problems in the development of the secondary market for transmission capacity and, in particular, the potential exercise of market power.  We direct staff to prepare, within six months of receipt of two years of quarterly reports, a report summarizing its findings.  To inform our analysis, we encourage market participants to provide feedback regarding the development of the secondary capacity market and, in particular, to contact the Commission’s Enforcement Hotline
 with any particular concerns as this market develops.  
821. Although several commenters argue that additional posting and filing requirements could be too burdensome and costly, the Commission does not believe this burden will be great.  All capacity reassignments must be conducted or otherwise posted on OASIS and each assignee will be required to submit an executed service agreement for reassigned service.  The transmission provider thus will have ready access to data necessary for the OASIS postings and electronic quarterly transaction reports.  In any event, the Commission’s access to this data is vital to ensure effective monitoring and oversight and, thus, we find that any burden on the transmission provider is outweighed by the need for transparency.  To the extent the transmission provider incurs costs to maintain or report this information, Order No. 889 made clear that all OASIS users, including the transmission provider, pay all of the fixed costs of OASIS-related activities in wholesale rates and pay usage-related variable costs and fees.
 

822. With regard to confidentiality concerns, the Commission finds that the disclosure of reassigned capacity information is necessary for the Commission and market participants to effectively monitor transactions for undue discrimination and preference. Consistent with our determination in Order No. 2001, where similar concerns were raised regarding disclosure of information, we believe that disclosure will promote competition and make the market operate more efficiently.
  Moreover, public reports will provide customers with a certain level of price transparency to help them make informed decisions regarding the relative value of capacity on a particular path. 

823. We decline requests to require implementation of electronic auctions for reassigned capacity.  While such mechanisms are in place in RTO and ISO markets, we conclude that it would be too great a burden to impose electronic auctions on other transmission providers simply to facilitate capacity reassignments.  The continued use of OASIS, combined with the posting and service agreement requirements adopted here, should be sufficient to facilitate more efficient use of the grid and mitigate the exercise of market power.  

824. With regard to the requests that the Commission institute alternative specific timelines and other rules for the reassignment of capacity rights to ensure efficient use of the grid, we will not revise the rules set forth in the pro forma OATT.  We do not have sufficient evidence in this proceeding to suggest that public utilities’ existing scheduling timelines generally hinder customers from reselling unused transmission capacity or lead to capacity withholding.  

825. With regard to requests for network customers to reassign transmission capacity, we affirm our finding in Order Nos. 888 and 888-A that capacity reassignments are available only to point-to-point customers.
  Point-to-point service under the pro forma OATT clearly sets forth defined capacity rights and is therefore reassignable.  In comparison, there are no specific capacity rights associated with network service and, thus, that service is not reassignable.  Network service provides a network customer with a right to integrate its designated resources with its designated loads, in a generation pattern primarily determined by the customer.  As a result, it would be difficult to determine at any moment in time exactly what portion of network service could be resold, because the network customer does not have a discrete capacity reservation and its usage of the transmission system varies as it attempts to most economically use its resources to meet its loads.  To the extent an entity elects network service, it does so with the understanding that the service is not reassignable because there are no specific capacity rights to reassign.

� Order No. 888 at 31,696.  


� Because Order Nos. 888 and 888-A require a separation of a public utility’s transmission function and its wholesale generating marketing (merchant) function, a transmission provider will take service under its OATT through its merchant function or affiliate.


� Order No. 888 at 31,696-97; Order No. 888-A at 30,219-25. 


� Order No. 888 at 31,697.


� As explained in section � REF _Ref158777643 \w \h ��V.D.3�, the Final Rule extends from one year to five years the minimum term required to obtain a rollover right.


� Order No. 888 at 31,693.


� See Southwestern Public Service Company, 80 FERC ¶ 61,245 at 61,905 (1997).  


� Moreover, Order No. 889 required that all public utilities establish or participate in an OASIS that meets certain specifications and comply with Standards of Conduct designed to prevent employees of a public utility (or any employees of its affiliates) engaged in wholesale power marketing functions from obtaining preferential access to pertinent transmission system information.  The Standards of Conduct mitigate the ability of an affiliate to hoard capacity or collect rates that are inconsistent with market conditions.  As a result, we are less concerned in this instance about affiliates competing on the same terms as non-affiliates.  To the extent problems arise from affiliate participation in the secondary capacity market, we will revisit our decision here to lift the price caps for transmission providers and their affiliates.


� Order No. 637-A at 31,595.  


� Our findings here address the particular circumstances associated with the electric utility industry and are not intended to suggest that corresponding changes should be made to the rates for capacity release by customers of natural gas transportation capacity.  Any such changes would be considered only after notice and comment and based on a record applicable to the natural gas industry. 


� See Order No. 888 at 31,697.


� See Order No. 888 at 31,697 n.394; Order No. 888-A at 30,224 n.151.


� The pro forma Form of Service Agreement for the Resale, Reassignment or Transfer of Long-Term Firm Point-to-Point Transmission Service is set forth in a new Attachment A-1 to the pro forma OATT.


� As reformed in this Final Rule, the structural mechanism for reassigning transmission capacity will be similar to the mechanism for releasing pipeline capacity.  While parties may be able to negotiate the prices applicable to assigned capacity, the assignee will execute a service agreement directly with the transmission provider and, thus, there will no longer be a need for the assigning party to have on file with the Commission a rate schedule governing reassigned capacity.  See Order No. 888 at 31,697 n. 324.  The transmission provider’s OATT will govern the reassigned service.  The assignee will pay the transmission provider for service at the negotiated rate and the transmission provider will bill or credit the assignor with any the difference between the negotiated rate and the assignor’s original rate.  As noted above, however, there will be no requirement for the transmission provider to create an auction for reassigned transmission capacity similar to the pipeline capacity reassignment program, since the underlying price caps are being removed for electric transmission capacity.


� To the extent the assignee desires to change its points of receipt or delivery, the limitations set forth in section 23.2 shall apply.


� See Commonwealth Edison Co., 78 FERC ¶ 61,312 at 62,336 (1997); Boston Edison Co., 81 FERC ¶ 61,372 at 62,768 (1997); Southwestern Public Service Co.,        80 FERC ¶ 61,245 at 61,905 (1997).  The non-rate terms and conditions of reassigned service will therefore conform to the pro forma OATT.  As a result, there is no requirement to file with the Commission service agreements for reassigned transmission service. 


� The transmission provider should identify capacity reassignments in the Contracts tab of the EQR using the Product Type Name “CAPACITY REASSIGNMENT.”  All terms must be fully described and rates provided.  If no Product Name adequately captures the nature of a given aspect of the capacity reassignment, the assignor may use the Product Name “OTHER,” but that aspect must be fully described in the Rate Description field.  If that description is over 150 characters, the transmission provider may use multiple Contract Product lines to describe it.  General instructions on how to file the EQR may be found at � HYPERLINK "http://www.ferc.gov/docs-filing/eqr.asp" ��http://www.ferc.gov/docs-filing/eqr.asp�.


� See Alternatives to Traditional Cost-of-Service Ratemaking for Natural Gas Pipelines and Regulation of Negotiated Transportation Services of Natural Gas Pipelines, 74 FERC ¶ 61,076 (1996).  


� Farmers Union Central Exchange v. FERC, 734 F.2d 1486, 1501 (D.C. Cir. 1984) (Farmers Union) (finding that Commission failed to justify relaxation of cost-based regulation of oil pipeline companies because it did not ensure rates would remain within the zone of reasonableness).   


� Order No. 637-A at 31,558-72.


� Interstate Natural Gas Association of America v. FERC, 285 F.3d 18 (D.C. Cir. 2002).


� Market participants may contact the Commission’s Enforcement Hotline via telephone (202) 502-8390, toll-free 1-888-889-8030, fax (202) 208-0057, or at � HYPERLINK "http://www.ferc.gov/cust-protect/enforce-hot.asp" ��www.ferc.gov/cust-protect/enforce-hot.asp�.  


� Order No. 889 at 31,625.  


� See Order No. 2001 at P 94-129.  


� Order No. 888 at 31,696; Order No. 888-A at 30, 223 





