[image: image1.png]0

I

0
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TO:
Joint Retail Electric Quadrant and Retail Gas Quadrant Contracts Subcommittee and Posting for Interested Parties
FROM:
DeDe Kirby, Meeting/Project Manager

RE:
Joint REQ and RGQ Contracts Subcommittee Meeting with Web Conferencing Final Minutes – December 15, 2005

DATE:
December 22, 2005

RETAIL ELECTRIC QUADRANT AND RETAIL GAS QUADRANT

JOINT CONTRACTS SUBCOMMITTEE MEETING

HOUSTON, TX – DECEMBER 15, 2005

final MINUTES
1. Administrative

Ms. McCain opened the meeting and welcomed participants.  Ms. Kirby read the antitrust guidelines.  Participants introduced themselves.  Agenda item #5 “Sprague Energy’s Adaptation of NAESB Base Contract for retail” was postponed until the next meeting of the subcommittee.  Agenda item #6 “Update on NAESB Base Contract changes – latest Wholesale Gas Quadrant (WGQ) meeting/work product” was moved to agenda item #2.  Mr. Zavodnick moved to adopt the revised agenda and Mr. Mason seconded the motion.  The revised agenda was adopted by consensus.  

The following language was added to the third sentence of the fifth paragraph of agenda item #2 of the 11/8/05 draft minutes: “terms that are specific to the individual transactions.”  In addition, the following clarifying language was added to the next paragraph: “several suppliers look at the NAESB Base Contract as being applicable to the wholesale gas market.” Mr. Auger’s and Mr. Masten’s names were corrected for misspelling.  “Procurement” was added to “Pepsico Electric.”  Mr. Zavodnick moved to adopt the revised 11/8/05 minutes and Mr. Mason seconded the motion.  The minutes were adopted as revised by consensus.    

2. Update on NAESB wholesale gas base contract changes

Mr. Zavodnick reported that at its December 14, 2005 meeting, the WGQ Contracts Subcommittee had reviewed 65 of 135 sets of comments, in regards to updates to the NAESB WGQ Base Contract.  He added that 3 of these comments were adopted and included in the contract.  (For more information on the WGQ Contracts Subcommittee and their review of these comments, please see the December 14, 2005 draft minutes located at http://www.naesb.org/pdf2/wgq_contracts121405dm.doc.)  

Mr. Zavodnick stated that sections 1 and 3 through 9 were still up to date in the NAESB WGQ Base Contract.     

3. Threshold decision on what to propose

Ms. McCain and Mr. Overtree stated that the REQ/RGQ Executive Committee (EC), at their November 30, 2005 meeting, had discussed whether the Contracts Subcommittee should draft a commodity neutral contract, or contracts specific to gas or electric.  The third option was to draft a commodity neutral base retail contract where possible, and include addendums for those clauses specific to either gas or electric.  Mr. Overtree stated that the REQ/RGQ EC had directed the Contracts Subcommittee to use their best judgment to decide how to proceed.  

Mr. Mason stated that the option to have commodity neutral clauses where possible would be beneficial to suppliers and end users because it provided for commonality.  He added that when drafting the Request R05013 (Develop a model retail contract) and the draft base contract attached to it, he had found many clauses that were commodity neutral.  Mr. Overtree reported that in the draft base contract for today’s meeting (containing the clauses agreed upon at the November 8, 2005 meeting) 15 clauses were commodity neutral.  He added that those clauses formed 9 pages of the contract.  Therefore, to date, 9 pages are commodity neutral.  

Ms. McCain stated that having commodity neutral clauses allowed for more efficiency and ease when amending and updating the contract.  Mr. Zavodnick agreed.  Mr. Overtree stated that the goal date for completion of this contract was sometime shortly after the WGQ finished their revisions to the WGQ Base Contract.  Estimated time for completion of this work is spring of 2006.          

4. Lists of Terms and Conditions (continued from November 8, 2005 meeting)  

The group reviewed “List of Possible Contract Sections” as found at http://www.naesb.org/pdf2/retail_contracts121505w1.doc.  They began with clause 28 “Indemnification”.  (The group ended with clause 27 at the November 8, 2005 meeting.)

The group continued to make yes or no decisions regarding inclusion of these clauses in the draft Retail Base Contract based on whether or not the items were universal in use.  Clause #27 was not included because after research, it was noted that the Financial Accounting Service Board section 133 dealt with whether a contract has any provisions that might be considered a change from physical delivery into financial delivery.  Mr. Mason noted that the intent of the base contract was physical delivery.  

The group decided clause #28 “Indemnification” should be included in the contract and should be based on geographical location.  Ms. McCain stated that there were very few comments on the WGQ Base Contract for updates in the indemnification clause.  

Mr. Overtree noted that a clause for “Contributory Negligence” (#29) was not included in the WGQ Base Contract.  Therefore, no exception was made for the clause and it was not included.  Mr. Overtree noted that in clause #30 “Disclaimer of Warranty” specific language should be included to disclaim the UCC’s implied warranties, to support the limit of all remedies only to amounts agreed upon in the contract.  The group noted that this language was included in section 8.2 of the WGQ Base Contract and would be copied into the draft Retail Base Contract.  The group agreed that clause #31 “Limitation on Remedies, Liabilities, and Damages” should be included.  Clause #32 “Force Majeure” will be included as a two -way clause.

Clauses #33-39 are “Representations” whose material falsity allows the other party to terminate the contract.   These clauses will be included.  Clause #40 “Notices” will be included in the contract.  Mr. Zavodnick stated that currently electronic notification must be mutually agreed upon.  Mr. Overtree stated that because electronic notification was not universal in use, an option to use it should be included only in an addendum to the contract.  Clause #41 “Oral Communication” will be included but as an option, as done in the WGQ Base Contract.  

The group agreed that clause #42 “Confidentiality” was universal in use.  Clauses 43 – 47 deal with whether or not the contract should allow for choices on what should be kept confidential.  Mr. Zavodnick noted that the language in the WGQ Base Contract (section 14.10) was very specific as to what is confidential in the contract.  The group agreed this language should be utilized.  In addition, the group agreed that clauses #43 – 47 were not universal in their use and were not necessary additions to the contract.  

Clause #48 “Dispute Resolution” will be included in the contract with a cover page option.  Ms. McCain suggested that the option include an area to indicate whether or not dispute resolution would be through the American Arbitration Association (AAA), or as identified in a special provision to the contract.  The group agreed that clause #49 should not be included, but that clause #50 “Arbitration” would be covered under the language provided for clause #48.

Clause #51 “Assignability” is covered by the WGQ Base Contract and is universal in its use.  Clause #52 “Taxes” will also be included in the Retail Base Contract and will be based on geographic location.  The group agreed that a statement should be included that parties will cooperate to try and minimize taxes.  Clause #53 “Applicable Law” is universal in use and will be included.

Clause #54 “Counterparts” deals with whether a valid agreement can exist if the signatures of the contractual parties are not present on the same page.  The group will not include this clause in the base contract because it is not universal in its use. 

Clause #55 “Waiver” is included in the WGQ Base Contract and will be included in the Retail Base Contract.  Clause #56 “Nature of Obligations” will be drafted to state that the parties cannot bind each other to additional and separate transactions.  Clause #57 “Modification” will state that parties cannot change the agreement without a written modification signed by both parties.  Clauses #58 “Severability”, #59 “Entirety”, and #60 “Captions, Titles, and Headings” are included in the WGQ Base Contract and will be included in the draft Retail Base Contract. 

Clause #62 “Survivability” states that the certain ongoing duties in the contract will continue even after termination.  It will be included in the contract.  The group noted that clause #63 “Change in Law” deals with whether a contract is made void when the government makes it impossible to perform certain terms of the agreement.  Clause #58 will state that parties should attempt to carry out the terms of the agreement when possible, if the government takes such action.  Therefore, clause #63 need not be included because it is already covered in the contract by clause #58.  

In response to a question, Mr. Overtree stated that clauses #4 “Past Consumption Information” and #16 “Quantity Measurement” were not included in the draft Retail Contract because the REQ/RGQ Contracts Subcommittee, on November 8, 2005, specified that standardized language on these clauses was not universally in use and therefore should not be included.
5. Review of EnergyWindow example contract attached to R05013, as modified to reflect November 8 decisions on the first 27 “Possible Contract Sections”
Mr. Overtree stated that he had utilized several example contracts, as well as the WGQ Base Contract, in identifying which clauses should be included in the draft Retail Base Contract and how they should be drafted.  The group began reviewing the example contract (located at http://www.naesb.org/pdf2/retail_contracts121505w2.doc).  All changes made to the example draft contract during this meeting can be found in the redlined document “Draft Base Contract as of 12/15/05” located at http://www.naesb.org/pdf2/req_rgq_contracts121505a2.doc.  

Mr. Overtree stated that the paragraph directly following the 2.44 definition of “Transporter” (beginning “unless the context requires otherwise”) is meant to clarify ambiguities to certain terms and references.  In addition, the use of such a paragraph will lessen the need for further reference explanation later in the document.  

After much discussion, the second paragraph under Section 4 was revised to reflect the following principles of “switching”: 1) the DC determines when the Buyer will be switched to Seller; 2) Seller will deliver to the Buyer on the date the DC switches the Buyer to Seller and; 3) the switch will not be complete until the DC has completed its work.  

Notes were made in Section 4 to identify each clause a paragraph covered.  In addition, certain terms and portions of the last sentences were deleted in order to make Section 4 commodity neutral.  Mr. Overtree noted that the definition of “Transporter” would remain in the contract for now, in case the DC definition could not be revised to include transporters. 

6. Sprague Energy’s Adaptation of NAESB Base contract for retail

Postponed until next meeting, or until Sprague submits a work paper for posting on the NAESB website.

7. Take-away assignments for next Deliverables/Action Items

Mr. Mason will research how a switch is terminated.  Ms. McCain and Mr. Zavodnick will monitor the progression of changes made to the WGQ Base Contract by the WGQ Contracts Subcommittee.  Mr. Overtree will continue drafting the specified clauses for incorporation in the draft Retail Base Contract.  Mr. Overtree will also try to contact Sprague Energy for submittal of their adaptation of the NAESB WGQ Base Contract for retail use.  Mr. Overtree encouraged all participants to review the clauses that will be incorporated and notify the subcommittee if there are additional clauses that should be included. 

8. Next Meeting/Other Business

The group scheduled conference call meetings for January 27, 2006 and February 17, 2006.  

9. Agenda items for next meeting

The group will review and discuss the draft Retail Base Contract, including clauses added at this meeting.  

10. Adjourn

Mr. Mason moved to adjourn and Mr. Zavodnick seconded the motion.  The meeting was adjourned by consensus at 4:06 p.m.

11. Attendees

	Name
	Organization
	In Person/Phone

	Bill Barkas
	Dominion Retail
	Phone

	Kim Barry
	PPL Energy Plus
	Phone

	DeDe Kirby
	NAESB
	In Person

	Ann Lovett
	PPL Energy Plus
	Phone

	Jack Mason
	EnergyWindow 
	In Person

	Marcy McCain
	Duke Energy Gas Transmission
	In Person

	Ed Overtree
	Calpine Corporation
	In Person

	Angela Thomason
	NAESB
	In Person

	Laurie Zabrecki
	PPL Energy Plus
	Phone

	Steve Zavodnick
	Baltimore Gas & Electric
	In Person
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