R05013


North American Energy Standards Board

Request for Initiation of a NAESB Business Practice Standard, Model Business Practice or Electronic Transaction

or 

Enhancement of an Existing NAESB Business Practice Standard, Model Business Practice or Electronic Transaction
Instructions:


1.
Please fill out as much of the requested information as possible.  It is mandatory to provide a contact name, phone number and fax number to which questions can be directed.  If you have an electronic mailing address, please make that available as well.


2.
Attach any information you believe is related to the request.  The more complete your request is, the less time is required to review it.


3.
Once completed, send your request to:




Rae McQuade




NAESB, Executive Director




1301 Fannin, Suite 2350




Houston, TX  77002




Phone:  713‑356‑0060



Fax:      713‑356‑0067



by either mail, fax, or to NAESB’s email address, naesb@naesb.org.

Once received, the request will be routed to the appropriate subcommittees for review.

Please note that submitters should provide the requests to the NAESB office in sufficient time so that the NAESB Triage Subcommittee may fully consider the request prior to taking action on it.  It is preferable that the request be submitted a minimum of 3 business days prior to the Triage Subcommittee meetings.  Those meeting schedules are posted on the NAESB web site at http://www.naesb.org/monthly_calendar.asp.

North American Energy Standards Board

Request for Initiation of a NAESB Business Practice Standard, Model Business Practice or Electronic Transaction

or 

Enhancement of an Existing NAESB Business Practice Standard, Model Business Practice or Electronic Transaction
   Date of Request:  May 6, 2005

1.  Submitting Entity & Address:




    
EnergyWindow, Inc.





1900 Folsom Street Suite 207_______





Boulder, Colorado, 80302___________





www.energywindow.com____________

2.  Contact Person, Phone #, Fax #, Electronic Mailing Address:





Name 
:     
Jack Mason





Title 
:     
President





Phone :  
877-444-0087 or 303-263-8678





Fax 
:
303 443-4409_______________





E‑mail
:
jmason@energywindow.com

3.  Description of Proposed Standard or Enhancement:

Develop a model electric retail contract modeled after the NAESB Base Contract for Sale and Purchase of Natural Gas, NAESB Standard 6.3.1 (NAESB Base Contract for Gas).  The contract would be designed for use by large scale aggregators, large single- and multi-site commercial users of electric power, and large industrials in competitive electric power markets.  

4.  Use of Proposed Standard or Enhancement (include how the standard will be used, documentation on the description of the proposed standard, any existing documentation of the proposed standard, and required communication protocols): 

Through use of the NAESB Base Contract for Gas, the wholesale and retail gas industry has many years of experience using a standard contract to purchase natural gas on the wholesale and retail market.  Benefits of using the NAESB Base Contract for Gas include: 

· Lower transaction costs and effort associated with reviewing, negotiating contracts and executing electric service agreements;

· Reduced customer service and contract administration cost and effort following contract execution, during the term of the contract;

· Less lost savings for buyers, or revenue for suppliers associated with, a) delays in contract closure; and b) contracts that never close, due to inability to negotiate terms successfully and market changes during the negotiation period;

· Fewer opportunities for customer misunderstanding, dissatisfaction and loss;

· Less risk for buyers, and suppliers;

· Greater ability to judge the value of offerings on important product attributes without decisions being clouded by legal aspects and language; 

· A framework within which more valuable aspects of electric service products can be emphasized, and suppliers can respond to customer business needs, innovate, and differentiate their offerings – all more effectively, and 

· Increased competitive market participation.  

Those benefits and experiences could be translated into retail electric markets through the development and use of an analogous model contract for retail electric purchases.  Large scale aggregators, large commercial users of power and natural gas, and large industrials purchase electric power in the retail market, and a standard contract would help facilitate market liquidity and transaction efficiency.  

5.  Description of Any Tangible or Intangible Benefits to the Use of the Proposed Standard or Enhancement:

See discussion above.

6.  Estimate of Incremental Specific Costs to Implement Proposed Standard or Enhancement:

Not applicable.  

7.  Description of Any Specific Legal or Other Considerations:

Since this request proposes the development of a standard contract, there are obvious legal considerations, many of which have been addressed in the development of the NAESB Base Contract for Natural Gas.

8.  If This Proposed Standard or Enhancement Is Not Tested Yet, List Trading Partners Willing to Test Standard or Enhancement (Corporations and contacts):

Discussions with representatives of buyer and supplier organization suggest strong interest in a model retail electric contract and willingness to test the model.  Names and contact information can be provided when appropriate.

9.  If This Proposed Standard or Enhancement Is In Use, Who are the Trading Partners :

Not Applicable

10.  Attachments (such as : further detailed proposals, transaction data descriptions, information flows, implementation guides, business process descriptions, examples of ASC ANSI X12 mapped transactions):

A suggested draft of a NAESB model contract for retail electric applications is attached.  It is based on the concept, structure, and, where appropriate, language of the NAESB Base Contract for Gas.  In addition, the draft was developed with consideration of more than a dozen buyer and supplier retail electric service contracts in use in the industry today.  Where possible and appropriate, language from the NAESB Base contract was selected preferentially.  The suggested draft is provided with language borrowed from the NAESB Base Contract for Gas in blue text and additional or revised language to reflect specific requirements for retail electric service in black type in order to facilitate review and understanding of the extent of possible parallels between the two contracts.  Selected mark-ups are shown where informative.  An outline of the draft suggested model contract with more extensive mark-ups and annotations to explain approach, rational and basis for selecting approaches or language for retail electric transactions can be provided if it would be helpful.

Base Contract for Sale and Purchase of Natural GasElectricity
This Base Contract is entered into as of the following date: _______________.  The parties to this Base Contract are the following:




and



Duns Number:  


Duns Number:  



Contract Number:  


Contract Number:  


U.S. Federal Tax ID Number:  



U.S. Federal Tax ID Number:  



Notices:
Attn:  


Attn:  



Phone:  
               Fax:  

Phone:  
               Fax:  


Confirmations:






Attn:  


Attn:  



Phone:  
               Fax:  

Phone:  
               Fax:  


Invoices and Payments:

Attn:  


Attn:  


Phone:  
               Fax:  

Phone:  
               Fax:  


Wire Transfer or ACH Numbers (if applicable):

BANK:  



BANK:  


ABA:  


ABA:  


ACCT:  


ACCT:  


Other Details:  


Other Details:  



This Base Contract incorporates by reference for all purposes the General Terms and Conditions for Sale and Purchase of ElectricityNatural Gas published by the North American Energy Standards Board.  The parties hereby agree to the following provisions offered in said General Terms and Conditions.  In the event the parties fail to check a box, the specified default provision shall apply.  Select only one box from each section:

	Section 1.2

Transaction Procedure
	
Oral (default)


Written
	Section 7

Billing
	
EDC Consolidated Billing (default)


Seller Consolidated Billing

     Dual Billing

	Section 2.5

Confirm Deadline
	
2 Business Days after receipt (default)


_____ Business Days after receipt
	Section 7.2

Payment Date
	
25th Day of Month following Month of delivery (default)


_____ Day of Month following Month of delivery

	Section 2.6

Confirming Party
	
Seller (default)


Buyer






	Section 7.2

Method of Payment
	
Wire transfer (default)


Automated Clearinghouse Credit (ACH)


Check

	Section 2.46

Operational Change
	
25% Actual Usage (default)

    
_______% Actual Usage and/or

     _______MW
	Section 7.7

Netting
	
Netting applies (default)


Netting does not apply

	Section 3.2 

Performance Obligation
	
Cover Standard (default)


Spot Price Standard
	Section 10.3.1

Early Termination Damages
	
Early Termination Damages Apply (default)


Early Termination Damages Do Not Apply

	Section 4.1

Contract Quantity and Obligation
	   Full Service Requirements (default)

   Block Purchase

   Firm (default)

   Interruptible
	Section 10.3.2

Other Agreement Setoffs
	
Other Agreement Setoffs Apply (default)


Other Agreement Setoffs Do Not Apply

	Note: The following Spot Price Publication applies to both of the immediately preceding.
	Section 14.5

Choice Of Law
	





	Section 2.26

Spot Price

Publication
	
Gas Daily Midpoint (default)







	Section 14.10

Confidentiality
	
Confidentiality applies (default)


Confidentiality does not apply

	 Special Provisions Number of sheets attached:
 Addendum(s):___________________________________________________________________________________________


IN WITNESS WHEREOF, the parties hereto have executed this Base Contract in duplicate.

Party Name


Party Name

By  



By  



Name:  



Name:  

Title:  


Title:  

Section 1. PURPOSE AND PROCEDURES

1.1. These General Terms and Conditions are intended to facilitate purchase and sale transactions of Gas Electricity on a Firm or Interruptible basis.  "Buyer" refers to the party receiving Gas Electricity and "Seller" refers to the party supplying Electricity delivering Gas.  The entire agreement between the parties shall be the Contract as defined in Section 2.7.
	The parties have selected either the “Oral Transaction Procedure” or the “Written Transaction Procedure” as indicated on the Base Contract.

	Oral Transaction Procedure:

	1.2. The parties will use the following Transaction Confirmation procedure.  Any Gas Electricity purchase and sale transaction may be effectuated in an EDI transmission or telephone conversation with the offer and acceptance constituting the agreement of the parties.  The parties shall be legally bound from the time they so agree to transaction terms and may each rely thereon.  Any such transaction shall be considered a “writing” and to have been “signed”.  Notwithstanding the foregoing sentence, the parties agree that Confirming Party shall, and the other party may, confirm a telephonic transaction by sending the other party a Transaction Confirmation by facsimile, EDI or mutually agreeable electronic means within three Business Days of a transaction covered by this Section 1.2 (Oral Transaction Procedure) provided that the failure to send a Transaction Confirmation shall not invalidate the oral agreement of the parties.  Confirming Party adopts its confirming letterhead, or the like, as its signature on any Transaction Confirmation as the identification and authentication of Confirming Party.  If the Transaction Confirmation contains any provisions other than those relating to the commercial terms of the transaction (i.e., price, quantity, performance obligation, delivery point, period of delivery and/or transportation conditions), which modify or supplement the Base Contract or General Terms and Conditions of this Contract (e.g., arbitration or additional representations and warranties), such provisions shall not be deemed to be accepted pursuant to Section 1.3 but must be expressly agreed to by both parties; provided that the foregoing shall not invalidate any transaction agreed to by the parties.

	Written Transaction Procedure:

	1.2.
The parties will use the following Transaction Confirmation procedure.  Should the parties come to an agreement regarding a Gas Electricity purchase and sale transaction for a particular Delivery Period, the Confirming Party shall, and the other party may, record that agreement on a Transaction Confirmation and communicate such Transaction Confirmation by facsimile, EDI or mutually agreeable electronic means, to the other party by the close of the Business Day following the date of agreement.  The parties acknowledge that their agreement will not be binding until the exchange of nonconflicting Transaction Confirmations or the passage of the Confirm Deadline without objection from the receiving party, as provided in Section 1.3.


1.3. If a sending party's Transaction Confirmation is materially different from the receiving party's understanding of the agreement referred to in Section 1.2, such receiving party shall notify the sending party via facsimile, EDI or mutually agreeable electronic means by the Confirm Deadline, unless such receiving party has previously sent a Transaction Confirmation to the sending party.  The failure of the receiving party to so notify the sending party in writing by the Confirm Deadline constitutes the receiving party's agreement to the terms of the transaction described in the sending party's Transaction Confirmation.  If there are any material differences between timely sent Transaction Confirmations governing the same transaction, then neither Transaction Confirmation shall be binding until or unless such differences are resolved including the use of any evidence that clearly resolves the differences in the Transaction Confirmations.  In the event of a conflict among the terms of (i) a binding Transaction Confirmation pursuant to Section 1.2, (ii) the oral agreement of the parties which may be evidenced by a recorded conversation, where the parties have selected the Oral Transaction Procedure of the Base Contract, (iii) the Base Contract, and (iv) these General Terms and Conditions, the terms of the documents shall govern in the priority listed in this sentence.
1.4. The parties agree that each party may electronically record all telephone conversations with respect to this Contract between their respective employees, without any special or further notice to the other party.  Each party shall obtain any necessary consent of its agents and employees to such recording.  Where the parties have selected the Oral Transaction Procedure in Section 1.2 of the Base Contract, the parties agree not to contest the validity or enforceability of telephonic recordings entered into in accordance with the requirements of this Base Contract.  However, nothing herein shall be construed as a waiver of any objection to the admissibility of such evidence.
Section 2. Definitions
The terms set forth below shall have the meaning ascribed to them below.  Other terms are also defined elsewhere in the Contract and shall have the meanings ascribed to them herein.

2.1. "Account" means, for each Facility, each account at such Facility to be included in a Transaction Confirmation and identified by a specific account designation number.

2.2. "Actual Usage" means the actual amount of energy (in kWh) used at each Account during any period of determination.
2.3. “Addendum” means each supplement to this Agreement that is mutually agreed upon in writing by the Buyer and Seller.
2.4. "Affiliate" means with respect to any Person, any other Person controlling, controlled by or under the common control with the first Person.  The terms "control" (including the terms "controlling", "controlled by" and "under common control with") will mean the possession, directly or indirectly, of the power to direct or cause the direction of the management of the policies of a Person, whether through the ownership of voting securities, by contract or otherwise.
2.5. “Alternative Damages” shall mean such damages, if applicable, expressed in dollars or centsdollars per kwhMMBtu, as the parties may agree upon in the Transaction Confirmation, in the event either Seller or Buyer fails to perform a Firm obligation to deliver ElectricityGas in the case of Seller or to receive ElectricityGas in the case of Buyer. 
2.6. “Anticipated Energy Usage” means the anticipated energy usage (in kWh) by each Account during each month, which shall be equal to the actual amount of energy (in kWh) used by each such Account during the same month during the 12 month period prior to the commencement of the applicable Transaction Confirmation; provided that Buyer and Seller will agree on estimates of data that are unavailable or anticipated to be subject to significant change. 
2.7. "Base Contract" shall mean a contract executed by the parties that incorporates these General Terms and Conditions by reference; that specifies the agreed selections of provisions contained herein; and that sets forth other information required herein and any Special Provisions and addendum(s) as identified on page one.
2.8. "Business Day" shall mean any day except Saturday, Sunday or Federal Reserve Bank holidays.

2.9. “Claims” shall mean all disputes arising in connection with this agreement including all losses, liabilities or claims including reasonable attorneys' fees and costs of court from any and all persons, arising from or out of claims of title, personal injury or property damage from said Electricity Gas or other charges thereon.  
2.10. "Confirm Deadline" shall mean 5:00 p.m. in the receiving party's time zone on the second Business Day following the Day a Transaction Confirmation is received or, if applicable, on the Business Day agreed to by the parties in the Base Contract; provided, if the Transaction Confirmation is time stamped after 5:00 p.m. in the receiving party's time zone, it shall be deemed received at the opening of the next Business Day.  [Change not incorporated.  Syntax preference; preserve consistency with NAESB.)

2.11. "Confirming Party" shall mean the party designated in the Base Contract to prepare and forward Transaction Confirmations to the other party.

2.12. "Contract" shall mean the legally-binding relationship established by (i) the Base Contract, (ii) any and all binding Transaction Confirmations and (iii) where the parties have selected the Oral Transaction Procedure in Section 1.2 of the Base Contract, any and all transactions that the parties have entered into through an EDI transmission or by telephone, but that have not been confirmed in a binding Transaction Confirmation.

2.13. "Contract Price” shall mean the amount expressed in U.S. Dollars per kwh to be paid by Buyer to Seller for the purchase of Electricity as agreed to by the parties in a transaction

2.14. "Contract Quantity" shall mean the quantity of Electricity estimated to be delivered and taken as agreed to by the parties in a transaction. 

2.15. “Coordination Services” shall mean services that permit the interface and coordination between electricity generation suppliers and EDCs in connection with the delivery of electricity to serve customers located within the EDC’s service or control area, including certain scheduling-related functions and reconciliation.

2.16. "Cover Standard", as referred to in [Section 3.2], shall mean that if there is an unexcused failure to take or deliver any quantity of Electricity pursuant to this Contract, then the performing party shall use commercially reasonable efforts to (i) if Buyer is the performing party, obtain Electricity, (or an alternate fuel if elected by Buyer and replacement Gas is not available), or (ii) if Seller is the performing party, sell Electricity, in either case, at a price reasonable for the delivery or production area, as applicable, consistent with:  the amount of notice provided by the nonperforming party; the immediacy of the Buyer's Electricity consumption needs or Seller's Electricity sales requirements, as applicable; the quantities involved; and the anticipated length of failure by the nonperforming party.

2.17. "Credit Support Obligation(s)” shall mean any obligation(s) to provide or establish credit support for, or on behalf of, a party to this Contract such as an irrevocable standby letter of credit, a margin agreement, a prepayment, a security interest in an asset, a performance bond, guaranty, or other good and sufficient security of a continuing nature. 

2.18. "Day" shall mean a period of 24 consecutive hours, coextensive with a "day" as defined by the EDC Receiving Transporter in a particular transaction. 

2.19. “Deficiency Usage” shall exist during any Transaction Term when the Actual Usage for such period is less than the Minimum Usage. 

2.20. “Deficiency Usage Charge” means for each kWh of Deficiency Usage , an amount equal to the positive difference, if any, derived by subtracting (i) the Spot Energy Price from (ii) the Contract Price. 

2.21. “Delivery Period” shall be the period from the service start month/year to the service end month/year during which deliveries are to be made as agreed to by the parties in a transaction.

2.22. “Delivery Point(s)" shall mean the physical point(s) where the EDC takes possession of the Electricity from the Seller for delivery to the Buyer or such other point(s) as specified in a Transaction Confirmation.

2.23. “Electric Distribution Company” (EDC) shall mean a public utility, ISO, transmission provider, or any comparable entity, owning and/or controlling the electric distribution facilities required for delivery of Electricity to the Buyer. 

2.24. “EDC Charges” shall mean all appropriate regulated EDC costs, charges, and fees for Coordination Services, as defined by the applicable Generation Supplier Coordination Tariff, billed by the EDC to the Account(s).   

2.25. "EDI" shall mean an electronic data interchange of business documents in conformance with ANSI X12 standards pursuant to an agreement entered into by the parties, specifically relating to the communication of Transaction Confirmations under this Contract. 

2.26. "EFP" shall mean the purchase, sale or exchange of Electricity as the "physical" side of an exchange for physical transaction involving Electricity futures contracts.  EFP shall incorporate the meaning and remedies of "Firm", provided that a party’s excuse for nonperformance of its obligations to deliver or receive Electricity will be governed by the rules of the relevant futures exchange regulated under the Commodity Exchange Act.

2.27. “Electricity” shall mean electric energy (expressed in KWh) and the related products and services that are identified in Transaction Confirmations. "Gas" shall mean any mixture of hydrocarbons and noncombustible gases in a gaseous state consisting primarily of methane.

2.28. “Energy Imbalance” shall mean any difference in actual Electricity usage and Anticipated Electricity Usage that results in increased delivery costs due to congestion or other scheduling fees.

2.29. “Excess Usage Charge” means for each kWh of aggregate Excess Usage  an amount equal to the positive difference, if any, derived by subtracting (i) the Contract Price from (ii) the Spot Energy Price. 

2.30. “Excess Usage” shall exist during any billing cycle when the Acutal Usage for such period is greater than the Maximum Usage. 

2.31. “Facility(ies)” shall mean Buyer’s physical properties or other business assets, including for example stores, restaurants, offices or other places of business, that will be the consumers of electric energy as specified in Transaction Confirmations under this contract.  

2.32. "Firm" shall mean that either party may interrupt its performance without liability only to the extent that such performance is prevented for reasons of Force Majeure; provided, however, that during Force Majeure interruptions, the party invoking Force Majeure may be responsible for any Imbalance Charges as set forth in Section 4.3 related to its interruption after the nomination is made to the Transporter and until the change in deliveries and/or receipts is confirmed by the Transporter or any type of curtailment as ordered by the ISO.

2.33. “Full Requirements Service” shall require that Seller be the sole source of electricity supply for 100%  of Buyer’s purchased supply needs including all services specified in the EDC’s Generation Supplier Coordination Tariff then in effect, as required to supply Buyer's demand at the Delivery Point(s), except for  Coordination Services which are expressly excluded from Full Requirements Service.

2.34.  “Generation Supplier Coordination Tariff” shall mean the applicable state retail electric tariff setting forth the basic requirements for interactions and coordination between EDCs and electric generation suppliers necessary for ensuring the delivery of competitive energy and power from electric generation suppliers to their retail customers.

2.35. “Governmental Authority” shall mean any federal, state, local, municipal or other government, any governmental, regulatory or administrative agency, commission or other authority lawfully exercising or entitled to exercise jurisdiction over the Parties or any Transaction contemplated herein.

2.36. "Imbalance Charges" shall mean any fees, penalties, costs or charges (in cash or in kind) assessed by a Transporter a transmission provider or ISO for failure to satisfy the Transporter's transmission provider’s or ISO’s balance and/or nomination requirements at the Delivery Point.
2.37. "Interruptible" shall mean that either party may interrupt its performance at any time for any reason, whether or not caused by an event of Force Majeure, with no liability. except such interrupting party may be responsible for any Imbalance Charges as set forth in Section 4.3 related to its interruption after the nomination is made to the Transporter and until the change in deliveries and/or receipts is confirmed by Transporter.

2.38. "ISO" means any independent system operator, regional transmission operator, "transco," power pool or grid or control area operator established and providing services to the Accounts or other similar entity providing the same basic services as such entities and any successor thereto.

2.39. “kWh” (kilowatt-hour) shall mean 1000 watt-hours of Electricity. "MMBtu" shall mean one million British thermal units, which is equivalent to one dekatherm.
2.40. “Material Adverse Change In Creditworthiness” shall mean as including, but not limited to, a drop in party’s S&P credit rating to below BBB-, a change in party’s Moody’s credit rating to below Baaa3, or a D&B Composite Credit Appraisal of “fair” or “limited”.

2.41. "Maximum Usage" means the percentage of allowable usage above the Anticipated Energy Usage, if applicable, as defined in the Transaction Confirmation. 

2.42. "Minimum Usage" means the percentage of allowable usage below the Anticipated Energy Usage, if applicable, as defined in the Transaction Confirmation.  
2.43. "Month" shall mean the period beginning on the first Day of the calendar month and ending immediately prior to the commencement of the first Day of the next calendar month. 
2.44. “Off-Peak Hours” means hours not defined as On-Peak Hours.

2.45. “On-Peak Hours” means hours determined to be “on peak” by Buyer’s regional reliability council of the North American Electric Reliability Council, or any successor entity, governing the area in which Buyer’s Facilities are located, or, as agreed to by the parties and specified in a Transaction Confirmation.  

2.46. “Operational Change” shall mean any event reasonably known to Customer that may impact energy usage at any Account (e.g., equipment installations, outages, shutdowns, repairs, openings or closings, changes in operating hours) by an amount (without regard to weather-related effects) greater than either (i) 25% of the Actual Usage for such Account during the same Billing Cycle in the prior year or an amount as agreed to by the parties in the Base Contract.

2.47. "Receiving Transporter" shall mean the Transporter receiving Gas at a Delivery Point, or absent such receiving Transporter, the Transporter delivering Gas at a Delivery Point.

2.48. "Scheduled Gas" shall mean the quantity of Gas confirmed by Transporter(s) for movement, transportation or management.

2.49. "Rules" means as applicable, the interim or final requirements, tariffs, rules, orders, regulations and procedures authorized or established by the applicable Governmental Authority that affect the sale, transmission and distribution of energy and other services contemplated by this Agreement.

2.50. "Spot Energy Price" [as referred to in Section 3.2] shall mean the weighted average (weighted in accordance with the account’s hourly consumption or utility rate class consumption profile) of hourly Real Time prices for the trading hub indicated in the Transaction Confirmation and verified through the source also identified therein, plus all other elements of Full Requirements Service at their otherwise applicable net costs.  

2.51. “System Losses” shall mean, for purposes of the Seller’s load calculations, the applicable system losses calculated by multiplying hourly kWh sales delivered to Buyer served at specified voltage levels by the applicable system loss percentage.

2.52. "Transaction Confirmation" shall mean a document, similar to the form of Exhibit A, setting forth the terms of a transaction formed pursuant to [Section 1] for a particular Delivery Period.  

2.53. “Termination Option” shall mean the option of either party to terminate a transaction in the event that the other party fails to perform a Firm obligation to deliver Electricity in the case of Seller or to receive Electricity in the case of Buyer for a designated number of days during a period as specified on the applicable Transaction Confirmation.
2.54. "Transporter(s)" shall mean all Gas gathering or pipeline companies, or local distribution companies, acting in the capacity of a transporter, transporting Gas for Seller or Buyer upstream or downstream, respectively, of the Delivery Point pursuant to a particular transaction.

Section 3. Performance Obligation

3.1. In each month Seller agrees to sell and deliver, or cause to be delivered, and Buyer agrees to take delivery of receive and purchase, the Contract Quantity of Electricity for a particular transaction for the Facility(ies) as specified in each Transaction Confirmation in accordance with the terms of this Contract.  Sales and purchases will be on a Firm or Interruptible basis, as agreed to by the parties in a transaction.

If physical energy is not supplied by Seller or delivery not taken by Buyer, the nonperforming party shall satisfy the terms of this agreement financially in accordance with the following options. Buyer shall continue to receive and pay for EDC delivery service. 

	The parties have selected either the “Cover Standard” or the “Spot Price Standard” as indicated on the Base Contract.

	Cover Standard:

	3.2. The sole and exclusive remedy of the parties in the event of a breach of a Firm obligation to deliver or receive Gas shall be recovery of the following: (i) in the event of a breach by Seller on any Day(s), payment by Seller to Buyer in an amount equal to the positive difference, if any, between the purchase price paid by Buyer utilizing the Cover Standard and the Contract Price, adjusted for commercially reasonable differences in transportation costs to or from the Delivery Point(s), multiplied by the difference between the Contract Quantity and the quantity actually delivered by Seller for such Day(s); or (ii) in the event of a breach by Buyer on any Day(s), payment by Buyer to Seller in the amount equal to the positive difference, if any, between the Contract Price and the price received by Seller utilizing the Cover Standard for the resale of such Gas, adjusted for commercially reasonable differences in transportation costs to or from the Delivery Point(s), multiplied by the difference between the Contract Quantity and the quantity actually taken by Buyer for such Day(s); or (iii) in the event that Buyer has used commercially reasonable efforts to replace the Gas or Seller has used commercially reasonable efforts to sell the Gas to a third party, and no such replacement or sale is available, then the sole and exclusive remedy of the performing party shall be any unfavorable difference between the Contract Price and the Spot Price, adjusted for such transportation to the applicable Delivery Point, multiplied by the difference between the Contract Quantity and the quantity actually delivered by Seller and received by Buyer for such Day(s).  Imbalance Charges shall not be recovered under this Section 3.2, but Seller and/or Buyer shall be responsible for Imbalance Charges, if any, as provided in Section 4.4.  The amount of such unfavorable difference shall be payable five Business Days after presentation of the performing party’s invoice, which shall set forth the basis upon which such amount was calculated.

	Spot Price Standard:

	3.2.
The sole and exclusive remedy of the parties in the event of a breach of a Firm obligation to deliver or receive Gas shall be recovery of the following: (i) in the event of a breach by Seller on any Day(s), payment by Seller to Buyer in an amount equal to the difference between the Contract Quantity and the actual quantity delivered by Seller and received by Buyer for such Day(s), multiplied by the positive difference, if any, obtained by subtracting the Contract Price from the Spot Price; or (ii) in the event of a breach by Buyer on any Day(s), payment by Buyer to Seller in an amount equal to the difference between the Contract Quantity and the actual quantity delivered by Seller and received by Buyer for such Day(s), multiplied by the positive difference, if any, obtained by subtracting the applicable Spot Price from the Contract Price.  Imbalance Charges shall not be recovered under this Section 3.2, but Seller and/or Buyer shall be responsible for Imbalance Charges, if any, as provided in Section 4.4.  The amount of such unfavorable difference shall be payable five Business Days after presentation of the performing party’s invoice, which shall set forth the basis upon which such amount was calculated.


3.3. Notwithstanding Section 3.2, the parties may agree to Alternative Damages in a Transaction Confirmation executed in writing by both parties.

3.4. In addition to Sections 3.2 and 3.3, the parties may provide for a Termination Option in a Transaction Confirmation executed in writing by both parties.  The Transaction Confirmation containing the Termination Option will designate the length of nonperformance triggering the Termination Option and the procedures for exercise thereof, how damages for nonperformance will be compensated, and how liquidation costs will be calculated.

Section 4. PARTICULARS of electricity Service Transportation, Nominations and imbalances

4.1. Each transaction shall be effectuated in accordance with the procedures specified in Section 1 of the Base Contract.  The terms of a transaction shall be as agreed to by the parties inn the Base Contract and include the type of Electricity services to be supplied, whether Full Requirements Service or Block Purchase, and the basis for those services, whether Firm or Interruptible.  Furthermore, if Full Requirements Service is specified any applicable usage bands associated with that service shall be specified in the Base Contract.  Each transaction shall also include (i) identification of Buyer Accounts, Facilities and meters, (ii) term, (iii) Contract Price and related provisions, and (iv) other special terms and conditions, if any.  Each transaction shall be governed by the Transaction Confirmation, other contract documents and oral agreements as set forth in Section 1.3. 

4.2. Seller shall begin delivery of Electricity to Buyer on the date the EDC switches the Buyer to Seller for electric supply and continue delivery of Electricity until the meter read date in the service end month/year. The earliest date that Buyer could be switched is upon its regularly scheduled meter read date that occurs during the service start month/year specified in a transaction.  

The parties agree that the EDC determines when the Buyer will be switched to Seller for its electricity supply, and that such switch will occur in accordance with the EDC’s Rules and practices regarding the switching of customers to suppliers. The process may include, as necessary and without limitation, recognizing Seller as Buyer’s electric supplier and/or limited agent; processing and acting on direct access service requests; installation of meters and the final meter read date.  With respect to each transaction, Seller will use commercially reasonable efforts to cause each EDC to take whatever steps are necessary to allow Seller to begin providing service at the beginning of the transaction and cease providing service at the end of the transaction. 

4.3. Pricing 

4.3.1. The Contract Price shall be specified in a transaction and separately state any electric supply services or taxes not included in the Contract Price that are required to be provided by the applicable Generation Supplier Coordination Tariff. The Contract Price shall include all applicable taxes  except for sales and/or use taxes.  

4.3.2. Customer may terminate this Agreement by written notice no later than fifteen (15) days following the receipt of written notice from Seller of the effective date of any adjustment to the Contract Price based upon any change, implementation, or interpretation of any law, rule, regulation, directive, order, tariff or any other action by any Governmental Authority or taxing authority, including without limitation Federal Energy Regulatory Commission (“FERC”), Independent System Operator (“ISO”), EDC, or any court of competent jurisdiction that has the  effect of imposing additional tariffs,  taxes, charges, fees or assessments as to the licensing, supply, generation, transmission or delivery of electric power and energy.  If Buyer does not terminate within fifteen (15) days after notice of the adjustment to the Contract Price occurs, Seller shall have the right in its sole discretion to implement the adjustment. 

If, during the term of this Agreement, regulatory changes create additional charges that apply to the delivery of Full Requirements Service as defined herein, which charges are not currently included in the Price and which charges would be assessed to Buyer regardless of whether Buyer was receiving service from Seller, the Host Utility or any other provider of electric service (any such charge, an "Incremental Charge"), and Seller is unable to mitigate such Incremental Charge, then such Incremental Charge shall be the responsibility of Buyer, Seller shall, if necessary, invoice Buyer for, and Buyer shall pay to Seller, any such Incremental Charge, and Seller shall have no liability therefore.

4.3.3. At the request of Seller, Buyer shall provide or direct EDC to provide the following information, with respect to each Account for each transaction including but not limited to, (1) recent and past electric consumption of energy (kWh) and demand (kW) including for the comparable period in the preceding year, (2) type of meter, meter readings and dates, (3) types of service including rate schedule/tariff, (4) billing and EDC account number data and (5) Customer’s name, address(es) and telephone number.  Buyer shall also provide Seller with such other information and take such other actions during the Delivery Period for each transaction as Seller may reasonably request.  The Anticipated Energy Usage for each Account shall be specified prior to the commencement of service under this Contract. 

4.3.4. The parties acknowledge and agree that this Contract contemplates the purchase and sale of Electricity to meet Buyer's consumption attributable to Buyer's Accounts specified in the Transaction Confirmation.  Buyer agrees to pay any Excess Usage Charge or Deficiency Usage Charge arising from any variance in Buyer's consumption of Electricity such that Actual Usage exceeds the Maximum Usage or Minimum Usage bands specified in a Transaction Confirmation. 

4.3.5. Buyer will use its best efforts to promptly notify Seller of any event reasonably known to Buyer of any Operational Change that may impact Electricity usage at any Account. Following such notification the parties shall meet as soon as practicable to negotiate an appropriate Contract Price for the quantities of Electricity exceeding the Anticipated Energy Usage for the remainder of the Delivery Period.  If Buyer fails to use its best efforts to notify Seller of an Operational Change, Buyer will reimburse Seller for any Energy Imbalance charges incurred by Buyer or Seller as a result of such Operational Change.  

Buyer will use its best efforts to promptly notify Seller of, and fully comply with, all EDC curtailment or interruption orders or similar notices received by Buyer from a Utility requiring the interruption or curtailment of Buyer’s Electricity usage at any Account and pay any and all Energy Imbalance charges imposed upon  or incurred by Customer or Retail Electricity Provider as a result of Customer’s failure to so comply. 

4.4. Delivery

4.4.1. Supplier will arrange and be responsible for all services necessary for the procurement and delivery of electricity supply to the Delivery Point; including, but not limited to, scheduling; transmission and ancillary services; imbalance services; and arrangement of billing services for all charges and notices related to Customer’s usage of electric power and energy for the Facilities.  Buyer acknowledges that Seller is not responsible for delivery of Electricity by the EDC from the Delivery Point to the Buyer’s facilities. In addition, the Seller must satisfy all obligations that are imposed by the ISO and/or EDC on competitive generators and make all necessary arrangements for scheduling the delivery of energy through the local control area.

4.4.2. Prior to or during any month of delivery, the parties will each use reasonable efforts to avoid the occurrence of an imbalance between Buyer’s Actual Usage and Buyer’s Anticipated Energy Usage. Buyer shall notify Seller as soon as commercially reasonable prior to any revised monthly consumption forecast, including, without limitation, scheduled and anticipated outage dates.  If Buyer fails to provide timely notice, Buyer may be obligated to pay all associated imbalance or penalty charges associated with the change in Buyer’s Electricity usage.  Seller assumes liability for any scheduling, imbalance or similar penalties, fees or charges imposed by the EDC provided Buyer notifies Seller or if the imbalance or similar penalties, fees, or charges are incurred as a result of Seller’s failure to perform in a reasonable commercial manner. 

Section 5. Quality and Measurement

Section 6. TAXES

Section 7. Billing, Payment, and Audit

The parties have selected either EDC Consolidated Billing, Seller Consolidated Billing or Dual Billing as indicated in the Base Contract:

(
EDC Consolidated Billing: Buyer will continue to receive a single bill from the EDC for all services, including Electricity supplied by Seller, in accordance with the EDC’s schedule and process.  Seller will arrange with the EDC for the the monthly charges for energy consumption and any other charges or fees imposed pursuant to the terms of the Contract, to be included in bills in a timely manner. 

(
Seller Consolidated Billing: Customer will receive a single bill for all charges, including EDC Charges, from the Seller.  Seller will arrange with the EDC to obtain and include all charges in bills in a timely manner.  

(
Dual Billing: Customer will receive separate bills from Seller and EDC.  Seller will bill Buyer for Electricity usage after receiving monthly billing determinants from the EDC, subject to any EDC estimates or corrected readings. 
7.1. SellerBuyer shall be invoiced Buyer in the manner specified in the Base Contract, for GasElectricity supplied delivered and received in the preceding Month and for any other applicable charges, providing with supporting documentation acceptable in industry practice to support the amount charged.  If the Actual Usage data quantity delivered is not known by the billing date, billing will be prepared based on using estimated Electricity usage data (based upon the same period in the prior year and adjusted in good faith for the current period) the quantity of Scheduled Gas.  The invoiced quantity will then be adjusted to the actual quantity on the following Month's billing or as soon thereafter as actual usage delivery information is available.
7.2. Buyer shall remit the amount due under Section 7.1 in the manner specified in the Base Contract, in immediately available funds, on or before the later of the Payment Date or 10 Days after receipt of the invoice by Buyer; provided that if the Payment Date is not a Business Day, payment is due on the next Business Day following that date.  In the event any payments are due Buyer hereunder, payment to Buyer shall be made in accordance with this Section 7.2.
7.3. In the event payments become due pursuant to Sections 3.2 or 3.3, the performing party may submit an invoice to the nonperforming party for an accelerated payment setting forth the basis upon which the invoiced amount was calculated.  Payment from the nonperforming party will be due five Business Days after receipt of invoice.

7.4. If the invoiced party, in good faith, disputes the amount of any such invoice or any part thereof, such invoiced party will pay such amount as it concedes to be correct; provided, however, if the invoiced party disputes the amount due, it must provide supporting documentation acceptable in industry practice to support the amount paid or disputed.  In the event the parties are unable to resolve such dispute, either party may pursue any remedy available at law or in equity to enforce its rights pursuant to this Section.
7.5. If the invoiced party fails to remit the full amount payable when due, interest on the unpaid portion shall accrue from the date due until the date of payment at a rate equal to the lower of (i) the then-effective prime rate of interest published under "Money Rates" by The Wall Street Journal, plus two percent per annum; or (ii) the maximum applicable lawful interest rate.
7.6. A party shall have the right, at its own expense, upon reasonable Notice and at reasonable times, to examine and audit and to obtain copies of the relevant portion of the books, records, and telephone recordings of the other party only to the extent reasonably necessary to verify the accuracy of any statement, charge, payment, or computation made under the Contract.  This right to examine, audit, and to obtain copies shall not be available with respect to proprietary information not directly relevant to transactions under this Contract.  All invoices and billings shall be conclusively presumed final and accurate and all associated claims for under- or overpayments shall be deemed waived unless such invoices or billings are objected to in writing, with adequate explanation and/or documentation, within two years after the Month of Gas Electricity delivery.  All retroactive adjustments under Section 7 shall be paid in full by the party owing payment within 30 Days of Notice and substantiation of such inaccuracy.
7.7. Unless the parties have elected on the Base Contract not to make this Section 7.7 applicable to this Contract, the parties shall net all undisputed amounts due and owing, and/or past due, arising under the Contract such that the party owing the greater amount shall make a single payment of the net amount to the other party in accordance with Section 7; provided that no payment required to be made pursuant to the terms of any Credit Support Obligation or pursuant to Section 7.3 shall be subject to netting under this Section.  If the parties have executed a separate netting agreement, the terms and conditions therein shall prevail to the extent inconsistent herewith.

Section 8. Title, Warranty, and Indemnity

8.1. Unless otherwise specifically agreed, title and risk of loss to the GasElectricity shall pass from Seller to Buyer at the Delivery Point(s).  Seller shall have responsibility for and assume any liability with respect to the Gas prior to its delivery to Buyer at the specified Delivery Point(s).  Buyer shall have responsibility for and any liability with respect to said Gas after its delivery to Buyer at the Delivery Point(s).

8.2. Seller warrants that it will have the right to convey and will transfer good and merchantable title to all GasElectricity sold hereunder and delivered by it to Buyer, free and clear of all liens, encumbrances, and claims.  EXCEPT AS PROVIDED IN THIS SECTION 8.2 AND IN SECTION 14.8, ALL OTHER WARRANTIES, EXPRESS OR IMPLIED, INCLUDING ANY WARRANTY OF MERCHANTABILITY OR OF FITNESS FOR ANY PARTICULAR PURPOSE, ARE DISCLAIMED.
8.3. Seller agrees to indemnify Buyer and save it harmless from all losses, liabilities or claims including reasonable attorneys' fees and costs of court ("Claims"), from any and all persons, arising from or out of claims of title, personal injury or property damage from said GasElectricity or other charges thereon which attach before title passes to Buyer, except to the extent of the negligence or willful misconduct of the Buyer.  Buyer agrees to indemnify Seller and save it harmless from all Claims, from any and all persons, arising from or out of claims regarding payment, personal injury or property damage from said GasElectricity or other charges thereon which attach after title passes to Buyer, except to the extent of the negligence or willful misconduct of the Seller.
8.4. Notwithstanding the other provisions of this Section 8, as between Seller and Buyer, Seller will be liable for all Claims to the extent that such arise from the failure of Gas delivered by Seller to meet the quality requirements of Section 5.
Section 9. Notices

9.1. All Transaction Confirmations, invoices, payments and other communications made pursuant to the Base Contract ("Notices") shall be made to the addresses specified in writing by the respective parties from time to time.

9.2. All Notices required hereunder may be sent by facsimile or mutually acceptable electronic means, a nationally recognized overnight courier service, first class mail or hand delivered.

9.3. Notice shall be given when received on a Business Day by the addressee.  In the absence of proof of the actual receipt date, the following presumptions will apply.  Notices sent by facsimile shall be deemed to have been received upon the sending party's receipt of its facsimile machine's confirmation of successful transmission.  If the day on which such facsimile is received is not a Business Day or is after five p.m. on a Business Day, then such facsimile shall be deemed to have been received on the next following Business Day.  Notice by overnight mail or courier shall be deemed to have been received on the next Business Day after it was sent or such earlier time as is confirmed by the receiving party.  Notice via first class mail shall be considered delivered five Business Days after mailing.
Section 10. Financial Responsibility

10.1. If either party (“X”) has reasonable grounds for insecurity regarding the performance of any obligation under this Contract (whether or not then due) by the other party (“Y”) (including, without limitation, the occurrence of a Material Adverse Change In the Creditworthiness of Y), X may demand Adequate Assurance of Performance.  “Adequate Assurance of Performance” shall mean sufficient security in the form, amount and for the term reasonably acceptable to X, including, but not limited to, a standby irrevocable letter of credit, a prepayment, a security interest in an asset or a performance bond or guaranty (including the issuer of any such security).  
10.2. In the event (each an "Event of Default") either party (the "Defaulting Party") or its guarantor shall: (i) make an assignment or any general arrangement for the benefit of creditors; (ii) file a petition or otherwise commence, authorize, or acquiesce in the commencement of a proceeding or case under any bankruptcy or similar law for the protection of creditors or have such petition filed or proceeding commenced against it; (iii) otherwise become bankrupt or insolvent (however evidenced); (iv) be unable to pay its debts as they fall due; (v) have a receiver, provisional liquidator, conservator, custodian, trustee or other similar official appointed with respect to it or substantially all of its assets; (vi) fail to perform any obligation to the other party with respect to any Credit Support Obligations relating to the Contract; (vii) fail to give Adequate Assurance of Performance under Section 10.1 within 48 hours but at least one  Business Day of a written request by the other party; or (viii) not have paid any amount due the other party hereunder on or before the second Business Day following written Notice that such payment is due, (ix) make any representation or warranty in this Contract that proves to have been false or misleading in any material respect when made or ceases to remain true during the term or (x) fail to perform any covenant set forth in this Contract; then the other party (the "Non-Defaulting Party") shall have the right, at its sole election, to immediately withhold and/or suspend deliveries or payments upon Notice and/or to terminate and liquidate the transactions under the Contract, in the manner provided in Section 10.3, in addition to any and all other remedies available hereunder.

10.3. If an Event of Default has occurred and is continuing, the Non-Defaulting Party shall have the right, by Notice to the Defaulting Party, to designate a Day, no earlier than the Day such Notice is given and no later than 20 Days after such Notice is given, as an early termination date (the “Early Termination Date”) for the liquidation and termination pursuant to Section 10.3.1 of all transactions under the Contract, each a “Terminated Transaction”.  On the Early Termination Date, all transactions will terminate, other than those transactions, if any, that may not be liquidated and terminated under applicable law or that are, in the reasonable opinion of the Non-Defaulting Party, commercially impracticable to liquidate and terminate (“Excluded Transactions”), which Excluded Transactions must be liquidated and terminated as soon thereafter as is reasonably practicable, and upon termination shall be a Terminated Transaction and be valued consistent with Section 10.3.1 below.  With respect to each Excluded Transaction, its actual termination date shall be the Early Termination Date for purposes of Section 10.3.1.

	The parties have selected either “Early Termination Damages Apply” or “Early Termination Damages Do Not Apply” as indicated on the Base Contract.

	Early Termination Damages Apply:

	10.3.1. As of the Early Termination Date, the Non-Defaulting Party shall determine, in good faith and in a commercially reasonable manner, (i) the amount owed (whether or not then due) by each party with respect to all Gas delivered and received between the parties under Terminated Transactions and Excluded Transactions on and before the Early Termination Date and all other applicable charges relating to such deliveries and receipts (including without limitation any amounts owed under Section 3.2), for which payment has not yet been made by the party that owes such payment under this Contract and (ii) the Market Value, as defined below, of each Terminated Transaction.  The Non-Defaulting Party shall (x) liquidate and accelerate each Terminated Transaction at its Market Value, so that each amount equal to the difference between such Market Value and the Contract Value, as defined below, of such Terminated Transaction(s) shall be due to the Buyer under the Terminated Transaction(s) if such Market Value exceeds the Contract Value and to the Seller if the opposite is the case; and (y) where appropriate, discount each amount then due under clause (x) above to present value in a commercially reasonable manner as of the Early Termination Date (to take account of the period between the date of liquidation and the date on which such amount would have otherwise been due pursuant to the relevant Terminated Transactions).

For purposes of this Section 10.3.1, “Contract Value” means the amount of Gas remaining to be delivered or purchased under a transaction multiplied by the Contract Price, and “Market Value” means the amount of Gas remaining to be delivered or purchased under a transaction multiplied by the market price for a similar transaction at the Delivery Point determined by the Non-Defaulting Party in a commercially reasonable manner.  To ascertain the Market Value, the Non-Defaulting Party may consider, among other valuations, any or all of the settlement prices of NYMEX Gas power futures contracts, quotations from leading dealers in energy swap contracts or physical gas trading markets, similar sales or purchases and any other bona fide third-party offers, all adjusted for the length of the term and differences in transmission costs and volume transportation costs.  A party shall not be required to enter into a replacement transaction(s) in order to determine the Market Value.  Any extension(s) of the term of a transaction to which parties are not bound as of the Early Termination Date (including but not limited to “evergreen provisions”) shall not be considered in determining Contract Values and Market Values.  For the avoidance of doubt, any option pursuant to which one party has the right to extend the term of a transaction shall be considered in determining Contract Values and Market Values.  The rate of interest used in calculating net present value shall be determined by the Non-Defaulting Party in a commercially reasonable manner.

	Early Termination Damages Do Not Apply:

	10.3.1.
As of the Early Termination Date, the Non-Defaulting Party shall determine, in good faith and in a commercially reasonable manner, the amount owed (whether or not then due) by each party with respect to all Gas delivered and received between the parties under Terminated Transactions and Excluded Transactions on and before the Early Termination Date and all other applicable charges relating to such deliveries and receipts (including without limitation any amounts owed under Section 3.2), for which payment has not yet been made by the party that owes such payment under this Contract.

	The parties have selected either “Other Agreement Setoffs Apply” or “Other Agreement Setoffs Do Not Apply” as indicated on the Base Contract.

	Other Agreement Setoffs Apply:

	10.3.2. The Non-Defaulting Party shall net or aggregate, as appropriate, any and all amounts owing between the parties under Section 10.3.1, so that all such amounts are netted or aggregated to a single liquidated amount payable by one party to the other (the “Net Settlement Amount”).  At its sole option and without prior Notice to the Defaulting Party, the Non-Defaulting Party may setoff (i) any Net Settlement Amount owed to the Non-Defaulting Party against any margin or other collateral held by it in connection with any Credit Support Obligation relating to the Contract; or (ii) any Net Settlement Amount payable to the Defaulting Party against any amount(s) payable by the Defaulting Party to the Non-Defaulting Party under any other agreement or arrangement between the parties.

	Other Agreement Setoffs Do Not Apply:

	10.3.2.
The Non-Defaulting Party shall net or aggregate, as appropriate, any and all amounts owing between the parties under Section 10.3.1, so that all such amounts are netted or aggregated to a single liquidated amount payable by one party to the other (the “Net Settlement Amount”).  At its sole option and without prior Notice to the Defaulting Party, the Non-Defaulting Party may setoff any Net Settlement Amount owed to the Non-Defaulting Party against any margin or other collateral held by it in connection with any Credit Support Obligation relating to the Contract.


10.3.3. If any obligation that is to be included in any netting, aggregation or setoff pursuant to Section 10.3.2 is unascertained, the Non-Defaulting Party may in good faith estimate that obligation and net, aggregate or setoff, as applicable, in respect of the estimate, subject to the Non-Defaulting Party accounting to the Defaulting Party when the obligation is ascertained.  Any amount not then due which is included in any netting, aggregation or setoff pursuant to Section 10.3.2 shall be discounted to net present value in a commercially reasonable manner determined by the Non-Defaulting Party.

10.4. As soon as practicable after a liquidation, Notice shall be given by the Non-Defaulting Party to the Defaulting Party of the Net Settlement Amount, and whether the Net Settlement Amount is due to or due from the Non-Defaulting Party.  The Notice shall include a written statement explaining in reasonable detail the calculation of such amount, provided that failure to give such Notice shall not affect the validity or enforceability of the liquidation or give rise to any claim by the Defaulting Party against the Non-Defaulting Party.  The Net Settlement Amount shall be paid by the close of business on the second Business Day following such Notice, which date shall not be earlier than the Early Termination Date.  Interest on any unpaid portion of the Net Settlement Amount shall accrue from the date due until the date of payment at a rate equal to the lower of (i) the then-effective prime rate of interest published under "Money Rates" by The Wall Street Journal, plus two percent per annum; or (ii) the maximum applicable lawful interest rate.
10.5. The parties agree that the transactions hereunder constitute a "forward contract" within the meaning of the United States Bankruptcy Code and that Buyer and Seller are each "forward contract merchants" within the meaning of the United States Bankruptcy Code.
10.6. The Non-Defaulting Party's remedies under this Section 10 are the sole and exclusive remedies of the Non-Defaulting Party with respect to the occurrence of any Early Termination Date.  Each party reserves to itself all other rights, setoffs, counterclaims and other defenses that it is or may be entitled to arising from the Contract.

10.7. With respect to this Section 10, if the parties have executed a separate netting agreement with close-out netting provisions, the terms and conditions therein shall prevail to the extent inconsistent herewith.

Section 11. Force Majeure

11.1. Except with regard to a party's obligation to make payment(s) due under Section 7, Section 10.4, and Imbalance Charges under Section 4, neither party shall be liable to the other for failure to perform a Firm obligation, to the extent such failure was caused by Force Majeure.  The term "Force Majeure" as employed herein means any cause not reasonably within the control of the party claiming suspension, and which by the exercise of due diligence and reasonable effort, that party shall not have been able to foresee, avoid or overcome, as further defined in Section 11.2.
11.2. Force Majeure shall include, but not be limited to, the following: (i) physical events such as acts of God, landslides, lightning, earthquakes, fires, storms or storm warnings, such as hurricanes, which result in evacuation of the affected area, floods, washouts, explosions, breakage or accident or necessity of repairs to machinery or equipment or lines of pipe; (ii) weather related events affecting an entire geographic region, such as low high temperatures or hurricanes which cause freezing reductions in capacity or failure of wells or transmission lines of pipe; (iii) interruption and/or curtailment of Firm transportation and/or storage by Transporters; curtailment, disruption or interruption of supply by or as a result of the EDC; (iv) acts of others such as strikes, lockouts or other industrial disturbances, riots, sabotage, insurrections or wars; and (v) governmental actions such as necessity for compliance with any court order, law, statute, ordinance, regulation, or policy having the effect of law promulgated by a Governmental Authority having jurisdiction and (vi) declaration of emergency by the ISO.  Seller and Buyer shall make reasonable efforts to avoid the adverse impacts of a Force Majeure and to resolve the event or occurrence once it has occurred in order to resume performance.

11.3. Neither party shall be entitled to the benefit of the provisions of Force Majeure to the extent performance is affected by any or all of the following circumstances: (i) the curtailment of interruptible or secondary Firm transportation unless primary, in-path, Firm transportation is also curtailed; (ii) the party claiming excuse failed to remedy the condition and to resume the performance of such covenants or obligations with reasonable dispatch; or (iii) economic hardship, to include, without limitation, Seller’s ability to sell Gas  Electricity at a higher or more advantageous price than the Contract Price, Buyer’s ability to purchase Gas Electricity at a lower or more advantageous price than the Contract Price, or a regulatory agency disallowing, in whole or in part, the pass through of costs resulting from this Agreement; (iv) the loss of Buyer’s market(s) or Buyer’s decision to shut down, sell or relocate its facilities inability to use or resell Gas purchased hereunder, except, in either case, as provided in Section 11.2; or (v) the loss or failure of Seller’s gas Electricity supply or depletion of reserves, except, in either case, as provided in Section 11.2.  The party claiming Force Majeure shall not be excused from its responsibility for Imbalance Charges.

11.4. Notwithstanding anything to the contrary herein, the parties agree that the settlement of strikes, lockouts or other industrial disturbances shall be within the sole discretion of the party experiencing such disturbance.

11.5. The party whose performance is prevented by Force Majeure must provide Notice to the other party.  Initial Notice may be given orally; however, written Notice with reasonably full particulars of the event or occurrence is required as soon as reasonably possible.  Upon providing written Notice of Force Majeure to the other party, the affected party will be relieved of its obligation, from the onset of the Force Majeure event, to make or accept delivery of Gas Electricity, as applicable, to the extent and for the duration of Force Majeure, and neither party shall be deemed to have failed in such obligations to the other during such occurrence or event.

11.6. Notwithstanding Sections 11.2 and 11.3, the parties may agree to alternative Force Majeure provisions in a Transaction Confirmation executed in writing by both parties.

Section 12. Term

This Contract may be terminated on 30 Day’s written Notice, but shall remain in effect until the expiration of the latest Delivery Period of any transaction(s).  The rights of either party pursuant to Section 7.6 and Section 10, the obligations to make payment hereunder, and the obligation of either party to indemnify the other, pursuant hereto shall survive the termination of the Base Contract or any transaction.

Section 13. LIMITATIONS
For breach of any provision for which an express remedy or measure of damages is provided, such express remedy or measure of damages shall be the sole and exclusive remedy.  a party’s liability hereunder shall be limited as set forth in SUCH PROVISION, and all other remedies or damages at law or in equity are waived.  If no remedy or measure of damages is expressly provided herein or in a transaction, a party’s liability shall be limited to direct actual damages only.  such direct actual damages shall be the sole and excLusive remedy, and all other remedies or damages at law or in equity are waived.  unless expressly herein provided, neither party shall be lIable for consequential, incidental, punitive, exemplary or indirect damages, lost profits or other business interruption damages, by statute, in tort or contract, under any indemnity provision or otherwise.  it is the intent of the parties that the limitations herein imposed on remedies and the measure of damages be without regard to the cause or causes related thereto, including the negligence of any party, whether such negligence be sole, joint or concurrent, or active or passive.  To the extent any damages required to be paid hereunder are liquidated, the parties acknowledge that the damages are difficult or impossible to determine, or otherwise obtaining an adequate remedy is inconvenient and the damages calculated hereunder constitute a reasonable apProximation of the harm or loss. Buyer is not liable or responsible for any injury, loss, claim, expense, liability or damage resulting from any interruption, shortage, insufficiency of or failure of the EDC or any transmission provider to deliver Electricity scheduled by Seller.
Section 14. Miscellaneous

14.1. This Contract shall be binding upon and inure to the benefit of the successors, assigns, personal representatives, and heirs of the respective parties hereto, and the covenants, conditions, rights and obligations of this Contract shall run for the full term of this Contract.  No assignment of this Contract, in whole or in part, will be made without the prior written consent of the non-assigning party (and shall not relieve the assigning party from liability hereunder), which consent will not be unreasonably withheld or delayed; provided, either party may (i) transfer, sell, pledge, encumber, or assign this Contract or the accounts, revenues, or proceeds hereof in connection with any financing or other financial arrangements, or (ii) transfer its interest to any parent or Affiliate by assignment, merger or otherwise without the prior approval of the other party.  Upon any such assignment, transfer and assumption, the transferor shall remain principally liable for and shall not be relieved of or discharged from any obligations hereunder.

14.2. If any provision in this Contract is determined to be invalid, void or unenforceable by any court having jurisdiction, such determination shall not invalidate, void, or make unenforceable any other provision, agreement or covenant of this Contract.

14.3. No waiver of any breach of this Contract shall be held to be a waiver of any other or subsequent breach.

14.4. This Contract sets forth all understandings between the parties respecting each transaction subject hereto, and any prior contracts, understandings and representations, whether oral or written, relating to such transactions are merged into and superseded by this Contract and any effective transaction(s).  This Contract may be amended only by a writing executed by both parties.

14.5. The interpretation and performance of this Contract shall be governed by the laws of the jurisdiction as indicated on the Base Contract, excluding, however, any conflict of laws rule which would apply the law of another jurisdiction.

14.6. This Contract and all provisions herein will be subject to all applicable and valid statutes, Rules, orders and regulations of any Governmental Authority having jurisdiction over the parties, their facilities, or Gas Electricity supply, this Contract or transaction or any provisions thereof.

14.7. There is no third party beneficiary to this Contract.

14.8. Each party to this Contract represents and warrants that it has full and complete authority to enter into and perform this Contract.  Each person who executes this Contract on behalf of either party represents and warrants that it has full and complete authority to do so and that such party will be bound thereby.
14.9. The headings and subheadings contained in this Contract are used solely for convenience and do not constitute a part of this Contract between the parties and shall not be used to construe or interpret the provisions of this Contract.
14.10. Unless the parties have elected on the Base Contract not to make this Section 14.10 applicable to this Contract, neither party shall disclose directly or indirectly without the prior written consent of the other party the terms of any transaction to a third party (other than the employees, lenders, royalty owners, counsel, accountants and other agents of the party, or prospective purchasers of all or substantially all of a party’s assets or of any rights under this Contract, provided such persons shall have agreed to keep such terms confidential) except (i) in order to comply with any applicable law, order, regulation, or exchange rule, (ii) to the extent necessary for the enforcement of this Contract , (iii) to the extent necessary to implement any transaction, or (iv) to the extent such information is delivered to such third party for the sole purpose of calculating a published index.  Each party shall notify the other party of any proceeding of which it is aware which may result in disclosure of the terms of any transaction (other than as permitted hereunder) and use reasonable efforts to prevent or limit the disclosure.  The existence of this Contract is not subject to this confidentiality obligation.  Subject to Section 13, the parties shall be entitled to all remedies available at law or in equity to enforce, or seek relief in connection with this confidentiality obligation.  The terms of any transaction hereunder shall be kept confidential by the parties hereto for one year from the expiration of the transaction.
In the event that disclosure is required by a governmental body or applicable law, the party subject to such requirement may disclose the material terms of this Contract to the extent so required, but shall promptly notify the other party, prior to disclosure, and shall cooperate (consistent with the disclosing party’s legal obligations) with the other party’s efforts to obtain protective orders or similar restraints with respect to such disclosure at the expense of the other party.

14.11
The parties may agree to dispute resolution procedures in Special Provisions attached to the Base Contract or in a Transaction Confirmation executed in writing by both parties.

EXHIBIT A

TRANSACTION CONFIRMATION

[image: image1.png]


FOR IMMEDIATE DELIVERY

	Letterhead/Logo


	
	Date: ____________________________, _____ Transaction Confirmation #: _______________

	This Transaction Confirmation is subject to the Base Contract between Seller and Buyer dated  ______________________.  The terms of this Transaction Confirmation are binding unless disputed in writing within 2 Business Days of receipt unless otherwise specified in the Base Contract.

	SELLER:
_______________________________________________

_______________________________________________

_______________________________________________

Attn: ___________________________________________

Phone: _________________________________________

Fax: ___________________________________________

Base Contract No. ________________________________

Transporter: _____________________________________

Transporter Contract Number: _______________________
	BUYER:
_______________________________________________

_______________________________________________

_______________________________________________

Attn: ___________________________________________

Phone: _________________________________________

Fax: ___________________________________________

Base Contract No. ________________________________

Transporter: _____________________________________

Transporter Contract Number: _______________________



	Contract Price:  $            /mWh or _________________________________________________________________________

Electric supply services or taxes not included in the Contract Price that are required to be provided by the applicable Generation Supplier Coordination Tariff: _____________________________________________________________________________ _____________________________________________________________________________________________________

	Delivery Period:  Service Start:                        , ___      Service End:                    , ___    (Month/Year)   Meter Read Day _____

	Performance Obligation and Contract Quantity:  (Enter All Applicable)

Block Purchase:
Full Requirements Service:
Obligation:

_______ mWh
              Minimum Usage (% Anticipated Usage)
_____ Firm

_______On-Peak
              Maximum Usage (% Anticipated Usage)         _____ Interruptible up to ____ mW/day

_______Off-Peak 

	Delivery Point: _____ EDC    _____ Buyer Meter(s)



	Facility/Account Information:


	Special Conditions:


	Seller: __________________________________________


By: ____________________________________________


Title: ___________________________________________


Date: __________________________________________

	Buyer:  __________________________________________

By: ____________________________________________

Title: ___________________________________________

Date: __________________________________________











