USER GUIDE TO 

BASE RETAIL CONTRACT 

Objective
The objective of the retail contract for the sale and purchase of natural gas and electricity is to provide a starting point for buyers and suppliers of electricity and natural gas to contract for energy service.  The expectation was not that all buyers and suppliers adopt precisely the same contract.  The goal was to help them focus on the most important elements of the agreement, minimize the time and effort required in reviewing and negotiating most provisions, encourage innovation in serving buyer needs, reduce the time and effort associated with negotiating contracts, promote greater efficiency, and make more transactions economically feasible.
Structure
The structure of the base contract accommodates 
1. selection from among a number of options for key contract terms (the cover page), 
2. utilization of a substantial number of standard sections and language (the base contract),
3. incorporation of special provisions to allow suppliers and buyers to address unique business consideration (special provisions), and

4. description in detail of a wide range of electricity or natural gas products (the transaction confirmation).
Suggested Use: 
The contract is designed to enable suppliers and buyers to establish, in the base contract, an efficient means for transacting specific service arrangements while allowing flexibility for a range of product services in a variety of service territories and business circumstances.  Buyers and suppliers are likely to find that the majority of the provisions of the base contract are acceptable in common and that it covers almost all of their contractual requirements.  For the salient provisions of the contract, they can select from among the options and choices on the cover page.  For those special business requirements that are not addressed or those that are not consistent with the language of the base contract, the buyer and supplier can negotiate and attach to the base contract those necessary special provisions modifying the base contract.  Then, once the base contract is signed, individual transactions for service for additional accounts, extensions, modifications, or exercise of options, can be transacted quickly in accordance with the transaction procedure described and selected in the base contract.
Development Approach
In drafting the Base Retail Contract, the Contract Subcommittee reviewed a significant number of contracts in current use in the retail gas and electricity marketplaces, considered the history of use for many retail contracts of the NAESB (wholesale) base contract for the purchase/sale of natural gas, and obtained input from numerous buyers and suppliers.  The Subcommittee addressed the contract provisions they estimated would be likely to enjoy relatively universal use in those marketplaces.  
Provision Coverage
The table below identifies those provisions that the Subcommittee addressed in the Base Retail Contract and in which sections the provisions are addressed.  The table also lists those provisions which were not addressed; users may want to review the latter provisions in order to ascertain whether any important to their business circumstances should be included as special provisions.
	PROVISION 
	COVERED BY EXISTING NAESB BASE CONTRACT


	WHERE COVERED IN

BASE RETAIL CONTRACT;

OR REASONS WHY NOT

	1. Alternate Dispute Resolution
	NO
	Optional, per Cover Sheet and Section 12.4; 

parties should consider whether or not and what to add to specify ADR form and procedures


	2. Assignment
	YES
	Section 12.5

	3. Associated Parties

	NO
	Section 12.8

	4. Audits
	YES
	Section 5

	5. Billing Meters And Associated Transformers


	NO
	No model provision because Distribution Company practices vary; parties should consider whether or not and what to add

	6. Billing Options
	NO
	Choice of Dual or Single, per Cover Sheet



	7. Captions, Titles and Headings


	YES
	Section 12.11

	8. Change-In-Law
	NO
	Section 8.2(v).  No model provision on passthrough of additional costs caused by change in law because provisions in use vary widely (or omitted); parties should consider whether or not and what to add 


	9. Choice of Law
	YES
	Chosen by parties, per Cover Sheet and Section 12.5



	10. Confidentiality
	YES
	Section 12.2


	11. Confirmations survive termination and incorporate same terms and conditions


	NO
	No model provision because parties may desire cross-default for some transactions but not others; parties should consider and specify what becomes of non-defaulted transactions upon default(s)


	12. Contributory Negligence
	NO
	No model provision because some parties do not want to prove state of mind as well as causation; parties should consider whether or not to add


	13. Counterparts (separate approvals together make contract)

	NO
	No model provision because some parties desire  effectiveness only after last approval; parties should

consider whether or not to add

	14. Cover costs
	YES
	Section 3.2

	15. Cumulative Remedies
	NO
	No model provision because some parties may prefer election of remedies; parties should mutually agree  which to add


	16. Defaults
	YES
	Section 7.1 


	17. Definition of Default
	YES
	Section 2 names only material breach because no consensus exists in the industry on other defaults; parties should consider whether or not to add  creditworthiness, nonpayment, bankruptcy, etc. or other specific acts or omissions


	18. Definitions
	YES
	Section 2

	19. Delivery Interruptions
	YES
	Section 4.4

	20. Delivery Obligations
	YES
	Sections 3.1 and 4.5

	21. Disclaimer of Warranties

	YES
	Section 6.2

	22. Dispute Resolution
	YES
	Section 12.4

	23. Disputed Charges
	NO
	No model provision due to variation of deadlines and payment terms in use; parties should

consider whether or not and what to add

	24. Due Authorization  (representation)
	NO
	No model provision because some parties prefer to conduct due diligence instead; parties should

consider whether or not to add

	25. Early Termination
	YES
	Section 7.1

	26. Effective Date
	YES
	Exhibit A

	27. Entirety
	YES
	Section 12.9

	28. Exclusions (Confidentiality)

	NO
	Section 12.2

	29. Execution, Delivery and Performance (representation)

	NO
	No model provision because some parties prefer to conduct due diligence instead; parties should

consider whether or not to add 


	30. FASB 133
	NO
	Section 4.3

	31. Financial Responsibility 


	YES
	No model provision because provisions in use vary widely (or omitted); parties should

consider whether or not and what to add 


	32. Force Majeure
	YES
	Section 8

	33. Forward Contract
	YES
	Section 7.2

	34. Further Assurances
	NO
	No model provision because often omitted; parties should consider whether or not to add


	35. Indemnification
	YES
	Section 6.3

	36. Invoices and Payment Schedules
	YES
	No model provision because provisions in use vary widely; parties should add mutually-agreed provisions



	37. Limitations of Remedies, Liability and Damages


	YES
	Section 10

	38. Liquidated Damages
	NO
	No model provision because provisions in use vary widely; parties should consider whether or not and what to add



	39. Meter Accuracy
	NO
	No model provision because provisions in use and Distribution Company practices vary; parties should consider whether or not and what to add 


	40. Meter Adjustments 


	NO
	No model provision because provisions in use and Distribution Company/ISO practices vary; parties should consider whether or not and what to add 


	41. Meter Tests
	NO
	No model provision because provisions in use and Distribution Company/ISO practices vary; parties should consider whether or not and what to add 


	42. Modification
	YES
	Section 12.9

	43. Nature of Obligations
	NO
	Section 12.8

	44. No Conflict (representation)
	NO
	No model provision because some parties prefer to conduct due diligence instead; parties should

consider whether or not to add

	45. No Waiver of Breach
	YES
	Section 12.7

	46. Notices
	YES
	Section 11

	47. Oral transaction procedures 


	YES
	Section 1.2; optional per Cover Sheet; required to be confirmed in writing.  Recipients of written confirmations should carefully review same, as they take precedence over oral agreement per Section 1.3


	48. Organization and Existence


	NO
	No model provision because some parties prefer to conduct due diligence instead; parties should

consider whether or not to add

	49. Overdue interest rate
	NO
	No model provision because provisions in use vary widely (or omitted); parties should

consider whether or not to add 


	50. Past Consumption Information
	NO
	No model provision because provisions in use vary widely (or omitted); parties should

consider whether or not to add 



	51. Permits and Approvals

	NO
	No model provision because some parties prefer to conduct due diligence instead; parties should

consider whether or not to add

	52. Power And Authority
(representation)


	YES
	Section 12.1

	53. Prices and Payments
	NO
	Exhibit A – Transaction Confirmation.  No model provision because provisions in use vary widely; parties should add mutually-agreed provisions 

	54. Principles of Interpretation

	NO
	End of Section 2

	55. Purchase and Sale
	YES
	Section 3

	56. Quality Warranties
	YES
	Section 6.1

	57. Quantity Measurement 


	YES
	No model provision because provisions in use and Distribution Company practices vary; parties should consider whether or not and what to add 


	58. Remedies (re Confidentiality)

	YES
	Section 12.2

	59. Representations
	YES
	Section 12.1

	60. Setoffs
	YES
	Optional, per Cover Sheet
 and Section 7.3

	61. Severability
	YES
	Section 12.10

	62. Survival
	YES
	Section 12.12

	63. Switching by ISO and Disclaimer

	NO
	Section 4.2

	64. Taxes
	YES
	Section 9

	65. Term (Confidentiality)
	NO
	No model provision because provisions in use vary; parties should add mutually-agreed provisions



	66. Title and Risk Of Loss
	YES
	No model provision because provisions in use vary; parties should add mutually-agreed provisions




