USER GUIDE TO 

BASE RETAIL CONTRACT 

[NOTE TO SUBCOMMITTEE PARTICIPANTS]:

On the attached draft, I’ve added a few lines of reasons to the righthand column of each 
of the 27 provisions that should be considered by the parties but for which we’re not 
purporting to suggest model provisions or complete model provisions.  Is this what y’all 

had in mind?  (I’m sure you’ll tell me on the conference calls!)



Ed Overtree

To draft the model Base Retail Contract, NAESB’s Retail Commodity-Neutral Contract Subcommittee reviewed 18 contract forms in current use in the retail gas and electricity marketplaces.  In a series of eight meetings among market participants, the Subcommittee divided the contracts’ provisions into two categories:  those that the participants agreed to be in universal use in those marketplaces, and those that are not.  Only provisions in universal use (or nearly so) are covered by the model Retail Contract.  Provisions not in universal use are also listed below, as a checklist for the parties to assist them to discuss all the issues.

	PROVISION 
	COVERED BY EXISTING NAESB BASE CONTRACT


	WHERE COVERED IN

BASE RETAIL CONTRACT;

OR REASONS WHY NOT

	1. Arbitration
	NO
	Optional, per Cover Sheet
 and Section 12.4


	2. Assignment
	YES
	Section 12.5

	3. Associated Parties
	NO
	Section 12.8

	4. Audits
	YES
	Section 5

	5. Billing Meters And Associated Transformers


	NO
	No model provision because Distribution Company practices vary; parties should consider whether or not and what to add

	6. Captions, Titles and Headings


	YES
	Section 12.11

	7. Change-In-Law
	NO
	Section 8.2(v)

	8. Choice of Law
	YES
	Chosen by parties, per Cover Sheet and Section 12.5



	9. Confidential Information
	NO
	Section 12.2

	10. Confidentiality
	YES
	Section 12.2


	11. Confirmations survive termination and incorporate same terms and conditions


	NO
	No model provision because parties may desire cross-default for some transactions but not others; parties should consider and specify what becomes of non-defaulted transactions upon default(s)


	12. Contributory Negligence
	NO
	No model provision because some parties do not want to prove state of mind as well as causation; parties should consider whether or not to add


	13. Counterparts (separate approvals together make contract)

	NO
	No model provision because some parties desire  effectiveness only after last approval; parties should

consider whether or not to add

	14. Cover costs
	YES
	Section 3.2

	15. Cumulative Remedies
	NO
	No model provision because some parties may prefer election of remedies; parties should mutually agree  which to add


	16. Defaults
	YES
	Section 7.1

	17. Definition of Default
	YES
	Section 2 names only material breach because no consensus exists in the industry on other defaults; parties should consider whether or not to add  creditworthiness, nonpayment, bankruptcy, etc. or other specific acts or omissions


	18. Definitions
	YES
	Section 2

	19. Delivery Interruptions
	YES
	Section 4.4

	20. Delivery Obligations
	YES
	Sections 3.1 and 4.5

	21. Disclaimer of Warranties

	YES
	Section 6.2

	22. Dispute Resolution
	YES
	Section 12.4

	23. Disputed Charges
	NO
	No model provision due to variation of deadlines and payment terms in use; parties should

consider whether or not and what to add

	24. Due Authorization
	NO
	No model provision because some parties prefer to conduct due diligence instead; parties should

consider whether or not to add

	25. Early Termination
	YES
	Section 7.1

	26. Effective Date
	YES
	Exhibit A

	27. Entirety
	YES
	Section 12.9

	28. Exclusions (Confidentiality)

	NO
	Section 12.2

	29. Execution, Delivery and Performance


	NO
	No model provision because some parties prefer to conduct due diligence instead; parties should

consider whether or not to add 


	30. FASB 133
	NO
	Section 4.3

	31. Financial Responsibility 


	YES
	No model provision because provisions in use vary widely (or are omitted); parties should

consider whether or not and what to add 


	32. Force Majeure
	YES
	Section 8

	33. Forward Contract
	YES
	Section 7.2

	34. Further Assurances
	NO
	No model provision because often omitted; parties should consider whether or not to add


	35. Indemnification
	YES
	Section 6.3

	36. Invoices and Payment Schedules
	YES
	No model provision because provisions in use vary widely; parties should add mutually-agreed provisions



	37. Limitations of Remedies, Liability and Damages


	YES
	Section 10

	38. Meter Accuracy
	NO
	No model provision because provisions in use and Distribution Company practices vary; parties should consider whether or not and what to add 



	39. Meter Adjustments 


	NO
	No model provision because provisions in use and Distribution Company/ISO practices vary; parties should consider whether or not and what to add 


	40. Meter Tests
	NO
	No model provision because provisions in use and Distribution Company/ISO practices vary; parties should consider whether or not and what to add 


	41. Modification
	YES
	Section 12.9

	42. Nature of Obligations
	NO
	Section 12.8

	43. No Conflict
	NO
	No model provision because some parties prefer to conduct due diligence instead; parties should

consider whether or not to add

	44. No Waiver of Breach
	YES
	Section 12.7

	45. Notices
	YES
	Section 11

	46. Offsets 


	YES
	No model provision because provisions in use vary widely (or are omitted); parties should consider whether or not and what to add 


	47. Oral communications and recording same


	YES
	No model provision because of questionable legal enforceability; parties should consider whether or not and what to add


	48. Organization and Existence


	NO
	No model provision because some parties prefer to conduct due diligence instead; parties should

consider whether or not to add

	49. Overdue interest rate
	NO
	No model provision because provisions in use vary widely (or are omitted); parties should

consider whether or not to add 


	50. Past Consumption Information
	NO
	No model provision because provisions in use vary widely (or are omitted); parties should

consider whether or not to add 



	51. Permits and Approvals

	NO
	No model provision because some parties prefer to conduct due diligence instead; parties should

consider whether or not to add

	52. Power And Authority
	YES
	Section 12.1

	53. Prices and Payments
	NO
	No model provision because provisions in use vary widely; parties should add mutually-agreed provisions



	54. Principles of Interpretation

	NO
	End of Section 2

	55. Purchase and Sale
	YES
	Section 3

	56. Quality Warranties
	YES
	Section 6.1

	57. Quantity Measurement 


	YES
	No model provision because provisions in use and Distribution Company practices vary; parties should consider whether or not and what to add 


	58. Remedies (re Confidentiality)

	YES
	Section 12.2

	59. Representations
	YES
	Section 12.1

	60. Severability
	YES
	Section 12.10

	61. Survival
	YES
	Section 12.12

	62. Switching by ISO and Disclaimer

	NO
	Section 4.2

	63. Taxes
	YES
	Section 9

	64. Term (Confidentiality)
	NO
	No model provision because provisions in use vary; parties should add mutually-agreed provisions



	65. Title and Risk Of Loss
	YES
	No model provision because provisions in use vary; parties should add mutually-agreed provisions




