From: Greg Trimble
Sent: Monday, May 01, 2006 4:08 PM
To: Jack Mason
Cc: Marcy L. McCain; Kirby, DeDe; Ed Overtree
Subject: RE: Input on the Draft NAESB Retail Energy Contract
Thanks Jack.  See answers below.
 

Greg
Greg Trimble 
Director of Energy Procurement 
Wal-Mart Stores, Inc. 


-----Original Message-----
From: Jack Mason
Sent: Monday, May 01, 2006 2:48 PM
Cc: Marcy L. McCain; Kirby, DeDe; Ed Overtree
Subject: FW: Input on the Draft NAESB Retail Energy Contract
 

The NAESB Contracts Subcommittee is still reviewing comments and considering input to the draft contract.  I committed to survey a number of buyers and suppliers that might have helpful opinions or insights on the few questions below, around which the committee and a few meeting participants have had extended discussion without reaching a consensus.  We would really like to get some input from industry participants.  Although you have expressed interest in this effort in the past and I think you have some relevant experience and views, we haven't received your input on these questions.  I think it would be very helpful if you could provide it.  And it may pay off in a more useful and more quickly adopted document.  In every case, the answer can be as simple as yes or no, although additional inputs or suggestions would be appreciated even more.
 

To make it easier, I'll provide spaces for yes/no answers to the questions, and any additional suggestions below, for you to reply by email.  The full questions are forwarded below with my original email.
 

1) Include financial security and performance assurance section?  
Yes
 

2) Include definitions of events of default?
Yes
 

3) Include choice of billing options on cover page? 
Include options somewhere.  Don't know that it has to be on cover page. 

 

4) Include a description of and options for transaction procedures in the base contract? 
Yes 

 

    Include oral transaction procedures as an option?
As an option, yes.
 

5) Include netting as an option and define it? 
Yes 

 

6) Include the option for other agreement setoffs to apply? 
Option, yes 

 

7) Include options for dispute resolutions (e.g. AAA)? 
Yes, as an option. 

 

 

The next meeting is this Thursday; your input would be appreciated before then.  If you would rather call with your input, please feel free to use my toll-free number, 877 444-0087.  Thanks for your consideration and, hopefully, input.
 


Jack Mason
President
EnergyWindow
1900 Folsom Street Suite 207
Boulder, Colorado 80302
www.energywindow.com


 

 

-----Original Message-----
From: Jack Mason
Sent: 4/14/2006 11:30 AM
To: 
Subject: Request for Input on Specific Questions for the NAESB Retail Energy Contract


The NAESB Contracts Subcommittee received a lot of useful input on the draft base contract for retail sale/purchase of natural gas via email and participation in the teleconference on March 31.  The subcommittee is still reviewing comments and expects they will be doing so for at least two more meetings, which are scheduled for April 19 and May 4 at 9:30 CDT by teleconference.  We would still appreciate any comments or input you may have.  You can still provide them by joining the next  teleconference on April 19.
 

In addition, we would really appreciate some input on a few specific issues.  Since you have shown an interest in this effort and have some relevant experience and insights, would you respond to the seven questions below.  It shouldn't take much time or writing.  You can provide the  input by simply responding to this email to me or to naesb@naesb.org by April 18 or by joining the teleconference on April 19.  You can call the NAESB office at 713-356-0060 for instructions how to join the conference call (no fee to participate in this call).
 

1) The existing wholesale base contract has a section addressing financial insecurity and performance assurances: 
"If either party (“X”) has reasonable grounds for insecurity regarding the performance of any obligation under this Contract (whether or not then due) by the other party (“Y”) (including, without limitation, the occurrence of a material change in the creditworthiness of Y), X may demand Adequate Assurance of Performance.  “Adequate Assurance of Performance” shall mean sufficient security in the form, amount and for the term reasonably acceptable to X, including, but not limited to, a standby irrevocable letter of credit, a prepayment, a security interest in an asset or a performance bond or guaranty (including the issuer of any such security)."  
Do you think the retail base contract should address these issues?  If so is the language in the existing wholesale base contract acceptable?  If not, can you suggest alternative language?
 

2) The existing wholesale contract defines events of default:
"In the event (each an "Event of Default") either party (the "Defaulting Party") or its guarantor shall: (i) make an assignment or any general arrangement for the benefit of creditors; (ii) file a petition or otherwise commence, authorize, or acquiesce in the commencement of a proceeding or case under any bankruptcy or similar law for the protection of creditors or have such petition filed or proceeding commenced against it; (iii) otherwise become bankrupt or insolvent (however evidenced); (iv) be unable to pay its debts as they fall due; (v) have a receiver, provisional liquidator, conservator, custodian, trustee or other similar official appointed with respect to it or substantially all of its assets; (vi) fail to perform any obligation to the other party with respect to any Credit Support Obligations relating to the Contract; (vii) fail to give Adequate Assurance of Performance under Section 10.1 within 48 hours but at least one  Business Day of a written request by the other party; or (viii) not have paid any amount due the other party hereunder on or before the second Business Day following written Notice that such payment is due; then the other party (the "Non-Defaulting Party") shall have the right, at its sole election, to immediately withhold and/or suspend deliveries or payments upon Notice and/or to terminate and liquidate the transactions under the Contract, in the manner provided in Section 10.3, in addition to any and all other remedies available hereunder."
Note that the current draft retail contract addresses actions and remedies in the event of default but leaves the definition to the parties.
Do you think the retail contract should include a definition?  If so is the language above acceptable?  If not can you suggest alternative language?
3) Do you think the retail contract should define and list on the coverage page billing options (e.g., one bill from supplier, one bill from delivery company, or separate bills)?  If so, are there other options that should be included?
4) The existing wholesale base contract defines transaction procedures and offers (on the cover page) either written or oral transaction procedures.  Do you think the retail base contract should define the transaction procedure(s) to be used for transaction confirmations?  Do you think oral procedures are an appropriate option to include?  Do you have experience or knowledge that would suggest possible problems, legal issues, etc. (e.g., conflicts with the Uniform Commercial Code, state law, etc.) with the use of oral transaction procedures?  Are there other options?
5) The wholesale base contract addresses netting and offers the option on the coverage page:
"Unless the parties have elected on the Base Contract not to make this Section 7.7 applicable to this Contract, the parties shall net all undisputed amounts due and owing, and/or past due, arising under the Contract such that the party owing the greater amount shall make a single payment of the net amount to the other party in accordance with Section 7; provided that no payment required to be made pursuant to the terms of any Credit Support Obligation or pursuant to Section 7.3 shall be subject to netting under this Section.  If the parties have executed a separate netting agreement, the terms and conditions therein shall prevail to the extent inconsistent herewith."
Do you think the retail base contract should address these issues?  If so is the language in the existing wholesale base contract acceptable?  If not, can you suggest alternative language?
6) The wholesale base contract allows an option for Other Agreement Setoffs to Apply:
"The Non-Defaulting Party shall net or aggregate, as appropriate, any and all amounts owing between the parties under Section 10.3.1, so that all such amounts are netted or aggregated to a single liquidated amount payable by one party to the other (the “Net Settlement Amount”).  At its sole option and without prior Notice to the Defaulting Party, the Non-Defaulting Party may setoff (i) any Net Settlement Amount owed to the Non-Defaulting Party against any margin or other collateral held by it in connection with any Credit Support Obligation relating to the Contract; or (ii) any Net Settlement Amount payable to the Defaulting Party against any amount(s) payable by the Defaulting Party to the Non-Defaulting Party under any other agreement or arrangement between the parties." [Underscore added]
Do you think the retail contract should include this option?  If so is the language above acceptable?  If not can you suggest alternative language?
7) The wholesale base contract mentions but does not offer options nor a default for dispute resolution.  Should the retail contract?  What options and/or defaults do you suggest?
Thanks,

Jack Mason
President
EnergyWindow
1900 Folsom Street Suite 207
Boulder, Colorado 80302
www.energywindow.com
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