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North American Energy Standards Board

1301 Fannin, Suite 2350, Houston, Texas 77002

Phone:  (713) 356-0060, Fax:  (713) 356-0067, E-mail: naesb@naesb.org


Home Page: www.naesb.org

   via posting

TO:
Joint Retail Electric Quadrant and Retail Gas Quadrant Contracts Subcommittee and Posting for Interested Parties
FROM:
DeDe Kirby, Meeting/Project Manager

RE:
Joint REQ and RGQ Contracts Subcommittee Conference Call Meeting with Web Conferencing Final Minutes – May 4, 2006
DATE:
May 15, 2006
RETAIL ELECTRIC QUADRANT AND RETAIL GAS QUADRANT

JOINT CONTRACTS SUBCOMMITTEE Conference call MEETING

may 15, 2006
final MINUTES
1. Administrative

Ms. McCain opened the meeting and welcomed participants.  Ms. Kirby read the antitrust guidelines.  Participants introduced themselves.  Ms. McCain asked that the adoption of the March 31, 2006 draft minutes be added to the agenda.  Mr. Overtree moved to adopt the agenda as revised and Mr. Strohmeier seconded the motion.  The modified agenda was adopted by consensus.  Minor modifications were made to the March 31, 2006 and April 19, 2006 draft minutes.  Mr. Zavodnick moved to adopt both sets of minutes as modified.  Mr. Overtree seconded the motion and the two sets of minutes were adopted by consensus. 
2. Continue review of informal comments on Draft Contract
The group began reviewing Retail Contract - Redlined as of 4/19/06 beginning with section 6, “Warranty and Indemnity.”  Mr. Strohmeier stated that the Supplier may not be able to make the same warranty to the Customer as a Distribution Company does, due to situations that exist between Customers and Distribution Companies that are outside the control of the Supplier.  Mr. Overtree stated that the contract must make some type of express warranty, in order to exclude the Uniform Commercial Code (U.C.C.) implied warranties.  Mr. Strohmeier agreed but stated that the warranty from Distribution Company to Customer was sufficient.  Mr. Overtree clarified that a quality warranty must be made.  Language was modified to pass through to Customer “at and before the Delivery Point” the warranty Distribution Company makes to Supplier for both gas and electricity.  These modifications addressed footnote 36.  To address footnote 37, similar delivery point language was added for the indemnity clause.

Comments from South Jersey requested the language from the WGQ Base section on creditworthiness be added to the retail base contract.  Mr. Overtree stated that comments from an earlier conference call suggested that creditworthiness (whether present at all and if so, specific language) varies widely throughout the industry.  Mr. Mason stated that he included an inquiry on this topic in his questionnaire to the industry (Retail Contract Survey J. Mason).  Mr. Mason stated that seven organizations answered that the language should be included, and three answered that it should not be included.  The organizations that stated it should not, reasoned that the language was too broad.  Mr. Overtree stated that responses probably differ for those companies that have experienced financial trouble and those that have not.  He added that it was language that parties should include if they decide it is needed, but stated that it did not fit the criteria of universality to be added to the general terms and conditions.  Mr. Mason stated that he would find out how many of the entities added the language to their contracts.  Mr. Strohmeier stated that it was added to Constellation New Energy’s contracts.  Mr. Overtree stated that Calpine generally did not add this language.  Mr. Mason asked if it was best to include language similar to that which is included in U.C.C. § 2-609.  Mr. Overtree stated that the decision on this clause was directly related to the discussion in the Retail Executive Committee (EC) of whether or not the Retail Gas and Electric Quadrants should write “Best Practices” instead of “Model Business Practices.”  He stated that he would discuss this position with the EC on May 10th, because the inclusion of several of these clauses were not generally used by the industry but could be considered a “Best Practice.”   Mr. Overtree added that discussion on this point and why the language is not included could be added to the User Guide for the contract.  Ms. McCain agreed that this information would be helpful.  Although the language addressed by footnote 38 was rejected, the topic of creditworthiness was listed as an action item for further research.  Mr. Mason will compile answers from the questionnaire to address how frequently this language is included by the industry in their contracts.
Footnotes 39 and 40 were addressed by un-capitalizing the terms “defaulting party” and “non-defaulting party.”  “Pursuant” was deleted from the contract in response to footnote 41 in section 7.1.  Language questioned by footnotes 42 and 43 was modified for clarification.  The term “appropriate” was not accepted for footnote 42.  Comment under footnote 44 was accepted and the term “actual” was deleted from the sentence.  Comments under footnotes 45 and 46 were accepted.

The group accepted the comment under footnote 47 and rewrote the clause to make it succinct.  The same clause “under the contract” was added as a result of the comment under footnote 49.    The total rewrite under the comment in footnote 48 was rejected because it was addressed by the action taken on footnote 47.  Section 7.2 was modified as a result of the comment under footnote 50.  The deletion of section 7.3 as commented under footnote 51 was accepted because the clause was contained in section 10.  The group agreed it was best to keep the “Limitations of Remedies, Liabilities, and Damages” in one section.  

Ms. McCain noted that attributing footnote 52 to South Jersey was not appropriate, as South Jersey had not made that exact comment.  However, other commenters had asked that set-off language be included.  The group agreed that set-offs should most likely be included in contracts of this nature, but questioned if it met the criteria of universality.  The group discussed whether inclusion of this language constituted a “Best Practice.”  The subcommittee also discussed the benefits of netting clauses.  Ms. McCain stated that the WGQ Contracts Subcommittee had considered new language for the netting and set off clauses in the WGQ Base Contract.  Mr. Mason will conduct more research on how often set off clauses are included and Ms. McCain will inform the subcommittee about the changes made to these clauses in the WGQ Base Contract at the next meeting.  
Changes made to the contract during the meeting can be viewed in Draft Base as of 5/4/06.  
3. Next Meeting Agenda/Agenda Items and Action Items for Next Meeting/Other Business
Comments submitted by Select Energy will be reviewed for possible inclusion in the contract.  Ms. McCain and Mr. Overtree will discuss the status of the Best Practices decision with the Retail EC.  Mr. Mason will discuss his survey and the answers given at the next meeting as well.  Ms. McCain and Mr. Zavodnick will discuss changes made to the WGQ Base Contract at the next meeting.  
4. Adjourn

Mr. Overtree moved to adjourn and Mr. Zavodnick seconded the motion.  The meeting was adjourned by consensus at 12:11 p.m. Central time.

5. Attendees

	Name
	Organization

	Angela Gonzales
	NAESB

	DeDe Kirby
	NAESB

	Jack Mason
	EnergyWindow 

	Marcy McCain
	Duke Energy Gas Transmission

	Ed Overtree
	Calpine Corporation

	Michael Strohmeier
	Constellation New Energy

	Steve Zavodnick
	Baltimore Gas & Electric
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