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TO:
Joint Retail Electric Quadrant and Retail Gas Quadrant Contracts Subcommittee and Posting for Interested Parties
FROM:
DeDe Kirby, Meeting/Project Manager

RE:
Joint REQ and RGQ Contracts Subcommittee Conference Call Meeting with Web Conferencing Final Minutes – March 31, 2006
DATE:
April 18, 2006
RETAIL ELECTRIC QUADRANT AND RETAIL GAS QUADRANT

JOINT CONTRACTS SUBCOMMITTEE Conference call MEETING

march 31, 2006
final MINUTES
1. Administrative

Ms. McCain opened the meeting and welcomed participants.  Ms. Kirby read the antitrust guidelines.  Participants introduced themselves.  Ms. McCain moved the update on the Trading Partner Agreement (TPA) Request to agenda item #2.  Ms. Kiselewich asked that an agenda item be added to cover the purpose and progress of the Retail Contracts Subcommittee to date.  The review of informal comments submitted on the draft retail base contract became agenda item #4.  Mr. Mason moved to adopt the agenda as revised and Ms. Kiselewich seconded the motion.  The agenda was adopted by consensus.  Adoption of the February 17, 2006 and March 6, 2006 minutes was deferred. 
2. Update on status of TPA request an possible joint development with WGQ
Ms. McCain stated that R06004 (Minor revisions to EDI Trading Partner Agreement Standard 6.3.3) was submitted to make four minor changes to the TPA.  She added that three of those changes were being addressed by another request and the fourth item will be treated as a minor correction because it will involve removing a line in the header of the document.           
3. Discussion on purpose and progress to date
Mr. Novak stated that several comments submitted stated concerns over whether the contract was truly commodity neutral, and whether it should be.  He added that the WGQ Base Contract for the Sale and Purchase of Natural Gas took several months of drafting.  He questioned if the retail contract was drafted in such a general manner as to exclude key components currently in use for the retail sector.  He asked if the retail base could not be written as an electric contract with a natural gas addendum.  Ms. Fudali stated that a gas addendum could be easily written for an electric base contract.   

Mr. Mason stated that after reviewing several aspects of contracts in use by the retail sector, it was apparent that much of the contract clauses were held in common by both electric and gas.  Ms. Kiselewich stated that section 3 has a lot of language that refers to “interruptible” and “firm.”  She added that these terms should not be in a commodity neutral contract.  Mr. Mason stated that much of the terms were held in common by the two industry sectors.  

Ms. Kiselewich asked if the contract should be sent to the Retail Business Practices Subcommittee (BPS) for their assistance in drafting.  Ms. Kiselewich questioned why language was not included for creditworthiness.  Mr. Overtree reminded the group that the criteria was universality in use for including a clause in the contract.  He stated that after comments were submitted earlier in the process, it was apparent that much of these clauses were not in universal use and some were not generally used by the industry.  Therefore, the clauses were not included in the draft base contract.  Mr. Overtree stated that over time, more clauses would be included in the base as they became more universal in use.   Mr. Overtree stated that it was important for NAESB not to advocate the use of clauses in a contract that were not universally used by the retail sector.  Mr. Strohmeier stated that it was standard to have some sort of credit language in a retail contract, but not standard to have specifics on creditworthiness.  
Mr. Mason stated that a large portion of the draft retail base contract comes from the WGQ Base Contract.  Clauses that might be beneficial for parties to add, but were not universal in use, were listed in the User Guide.  Mr. Mason asked if Ms. Fudali could provide additional comments on where the draft retail base differs significantly from the WGQ Base Contract.  Mr. Mason stated that several contracts were reviewed in drafting the base contract.  
Ms. Kiselewich questioned if the draft base contract was an accurate portrayal of what is currently being used by the industry and restated that the BPS could provide further input.  Ms. McCain stated that the purpose of reviewing the informal comments was to get a sense of the industry and to make modifications as needed.  She added that the Retail Contracts Subcommittee would set up a joint meeting with the BPS after comments were addressed.  However, she cautioned that other subcommittees should be mindful of the context of the document (legal document) when reviewing it for definitions and language changes.  Mr. Strohmeier stated that it might be helpful to send the contract to buyers’ attorneys in the industry.  Ms. Fudali stated that she would pass the contract on to her clients and her attorney for further comment.    
4. 
Review informal comments submitted on draft contract
Ms. McCain stated that she had added all comments into the draft contract and footnoted their origin.  Please see Draft Base Contract/Consolidated Comments.  Ms. Kiselewich stated that Baltimore Gas Electric might have additional comments at a later date.  Mr. Strohmeier stated that the intent of the comment in footnote 1 was to distinguish the Seller and Buyer.  The group discussed the correct names for the entities.  Mr. Mason stated as long as the terms were distinguished and defined they would address the concerns of the industry.  The group agreed to use the terms “Customer” and “Supplier” if the Glossary Subcommittee would remove the word “competitive” from the definitions.  This addressed the comment under footnote 2 as well.  

Mr. Overtree stated (in discussion footnote 3) that the Distribution Company (DC) may desire input on billing options.  He added that the contract should not dictate that these are the only two options for billing, in light of the several choices available nationwide.  Ms. McCain stated that this issue was discussed in footnotes 34 and 35 as well.  Mr. Strohmeier agreed to delay discussion on this comment until that time.

Mr. Strohmeier stated that additional language was needed in the heading of the contract for “General Terms and Conditions” to distinguish it from special terms.  The comment was accepted.  However, the subcommittee decided the language included in footnote 5 comment was duplicative and therefore not accepted.  Mr. Strohmeier commented that it might be helpful to include some of the special terms and conditions in an addendum as “suggested”, since many users would most likely not reference the User Guide.  

Footnote 6 referred to a comment by Constellation New Energy that oral procedures were removed from section 1, and that section 4.1 still refers to those procedures.  Mr. Overtree stated that oral procedures were removed from the draft contract because they were not universal in use.  He added that the reference in section 4.1 should have been removed as well.  Mr. Mason stated that perhaps these oral procedures should be included because a gap was present in the contract without them and because the transactions were fairly standard.  Mr. Overtree acknowledged that oral transactions would take place between parties, but should be agreed to by the parties in special provisions.  He added that stand alone oral transaction were rare in the retail industry and if done, were completed in multiple ways.  Mr. Mason stated that oral procedure should be included in order to initiate price and quantity (and other contract specifics) but should be followed by written language in a transaction confirmation.  Mr. Overtree said that adding the language could suggest options that were often not available in the retail electric industry.  Ms. McCain stated that in the WGQ Base Contract, oral procedures were provided for even though many industry participants did not allow for them.  

Mr. Overtree stated that further research should be done on this topic, in light of certain sections of the Uniform Commercial Code (U.C.C.)  He explained that oral contracts are often not valid under the U.C.C., if not followed by written confirmation by the confirming party.   For additional information, please reference U.C.C. §2-201-202 (2003).   
Ms. Fudali stated that oral transaction procedures should be in the contract because they are widely practiced by the industry.  She added that it was important for NAESB to give guidance on this contract clause.  Mr. Overtree stated that parties could still add the section under special provisions.  Mr. Mason stated that he would do more research on the use of oral procedures in the industry.  Ms. McCain stated that the item would be deferred until the research was completed.  
The group discussed the use of “Alternative Damages” in the document, as commented in footnote 7.  Mr. Strohmeier questioned why it was included if it required a subsequent agreement.  The group agreed with the analysis and the term was struck from the definitions.  In addition, sections 3.3 and 3.4 were deleted.  These deletions addressed comments contained in footnotes 27 and 28.  The comment contained in footnote 8 was declined.  

Mr. Overtree stated that the addition of credit support obligations was not supported by several participants earlier in the drafting of the contract.  Mr. Mason stated that Constellation, South Jersey, and Aaxiom employ this term and the corresponding language in their agreements.  Mr. Mason stated that he also supported the addition of the term.  Mr. Overtree stated that it was not universal in use and fairly unusual in the industry.  He added that NAESB should be careful to not recommend the use of a clause, because NAESB had not made recommendations in its Creditworthiness Model Business Practice.  Ms. McCain agreed that NAESB could not establish policy, and must be careful in its inclusion of clauses.  Mr. Mason also took the action item for additional research on this topic.  Ms. Fudali stated that it would be a disservice to the industry not to include this clause.

In reference to the comment in footnote 10, the group directed the commenter to section 4.2.  Mr. Overtree stated that the generalities for this period were as described in section 4.2 and specifics should be found in special provisions.  Language was added to the definition of “Delivery Period” for clarification.  In reference to the comment found in footnotes 11, it was decided the “Distribution Company” was the more commodity neutral term.  A note was made to add the definition of the term.  No reordering was necessary.  

The following footnotes were addressed during this meeting (some require further action – for details see RxQ Draft Base Contract with Comments and Edits through 3/31/06): 1-11 (footnote 3 deferred), 26-7, 28, 38, and 52. 
5. Next Meeting Agenda/Agenda Items and Action Items for Next Meeting/Other Business
The group scheduled a conference call for April 19th to continue the review of informal comments.  The group will begin with footnote 12 at that time.  Mr. Mason will do further research on the items noted above.  Ms. Kirby will include the definitions noted.    
6. Adjourn

Mr. Mason moved to adjourn and Mr. Zavodnick seconded the motion.  The meeting was adjourned by consensus at 3:00 p.m. Central time.
7. Attendees

	Name
	Organization

	Marc Estrada
	Aaxiom

	Kathy Fudali
	Sprague Energy

	Angela Gonzales
	NAESB

	DeDe Kirby
	NAESB

	Ruth Kiselewich
	Baltimore Gas Electric

	Jack Mason
	EnergyWindow 

	Marcy McCain
	Duke Energy Gas Transmission

	Mike Novak
	National Fuel

	Ed Overtree
	Calpine Corporation

	Phil Precht
	Baltimore Gas Electric

	Michael Strohmeier
	Constellation New Energy

	Steve Zavodnick
	Baltimore Gas & Electric
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