RE:  Base Retail Contract

I applaud the work that has gone into developing a retail electric and gas contract. Unfortunately, I did not allow adequate time to review the draft. Below are some comments I have after a quick review.  

Janet Benish

Energy Manager

Costco Wholesale Corporation

Telephone: 425 313-6328

E-mail: jbenish@costco.com
Comments

The delivery period is unclear in 2.16 and Exhibit A.  Do you intend it to be on the first meter read after the start and end dates listed in Exhibit A?  In other words, if the start date is 7/1/05 and ends 5/31/06 and the meter read date is the 14th. Do you intend that the delivery period is 7/14/05 to 6/14/06?

In Exhibit A if the delivery point is “Buyer Meter(s), the definition of delivery point(s) stated in 2.17 does not match.  It seems that you are trying to address two different issues:

1. Point at which Suppliers Deliver the commodity and point of liability

a. Supplier’s delivery the commodity to the local distribution system, upstream of the buyer’s meter. Liability for the Supplier typically ends at this point. 

b. Customers take possession of the commodity at the buyer’s meter and assume liability at this point.

c. Neither the customer nor the supplier wants to assume liability for local distribution company’s system. The liability rests with the local distribution company.

2. Measurement Point for Payment:

a. The measurement of the delivery quantity may be the Buyer’s Meter or upstream, i.e., city gate for gas. Are you anticipating the measurement point for payment would be spelled out in the contract price?

b. Buyer’s Meter should be defined if the term is capitalized.

The definition of “Firm” does not appear correct. I highlighted the section I thought needed correction.

2.22 “Firm” means that either party may interrupt is performance without liability only to the extent that such performance to the extent is prevented by Force Majeure or any type of curtailment ordered by the Delivery Company or ISO. 

Section 9 Taxes includes penalties.  A seller should never be able to pass though penalties and interest charges for failure to comply with a tax law (i.e., failure to file timely) or any taxes that cannot be legally passed onto the buyer (i.e., Washington B&O taxes)

Arbitration Section needs to be expanded. Below is proposed language.

Dispute Resolution and Arbitration: The parties shall use their best efforts to resolve any claim or dispute through good faith negotiations. Upon failure of such negotiations, all claims and disputes that (1) are between Seller and Buyer and (2) arise out of or relate to this Agreement between Seller and Buyer or to their performance or breach (including any tort or statutory claim) ("Arbitrable Claims"), shall be arbitrated under the Commercial Arbitration Rules of the American Arbitration Association ("AAA"), in English in [INSERT CITY AND STATE NAME HERE] before one neutral arbitrator who shall be a member of the AAA's Large Complex Case Panel.  All documents and information relevant to the claim or dispute in the possession of any party shall be made available to the other party not later than sixty (60) days after the demand for arbitration is served, and the arbitrator may permit such depositions or other discovery deemed necessary for a fair hearing.  The hearing may not exceed two days.  The award shall be rendered within 120 days of the demand for arbitration.  The arbitrator may award interim and final injunctive relief and other remedies, but may not award punitive damages.  No time limit herein is jurisdictional.  Any award of the arbitrator (including awards of interim or final remedies) may be confirmed or enforced in any court having jurisdiction.  Notwithstanding the above, Buyer or Seller may bring court proceedings or claims against each other (i) solely as part of separate litigation commenced by an unrelated third party, or (ii) if not first sought from the arbitrator, solely to obtain in the state or federal courts in or for the state of [INSERT STATE NAME HERE]. temporary or preliminary injunctive relief or other interim remedies pending conclusion of the arbitration.

