From:Mike Shepard

Sent: Tuesday, April 12, 2005 12:10 PM

To: naesbmail@naesb.org

Cc: Randy Mills

Subject: RE: Email to WGQ, REQ, RGQ EC members on Recommendation for Request No. R04017

In the Electronic Data Interchange Trading Partner Agreement, the fourth 'WHEREAS' clause appears to me to conflict with Section 3.1 Confidentiality. I would have thought that information contained in a Document more likely would be considered to be confidential by the parties than would be the TPA itself. If the Documents are not confidential, then neither should the TPA be confidential and the fourth 'WHEREAS' clause can be deleted.

 But the fourth 'WHEREAS' clause also seems to be more in the nature of a covenant than a recital, which is a statement of a matter of fact to explain the reasons for entering into a contract. McMahan v. Greenwood,108 S.W. 3rd. 467, 484 (Tex. App.---- Houston {14th Dist.} 2003). Recitals in a contract's preamble do not create rights apart from those within the operative terms of the contract. Olander v. State Farm Mutual Automobile Insurance Company ,317 F. 3d. 807, 811 (8th Cir. 2003).So the fourth 'WHEREAS' clause ought to be moved to the body of the contract if it is intended to impart rights and obligations. It will then need to be reconciled and harmonized with Section 3.1.

Sorry to be so late on parade with these comments, but maybe a little discussion can clarify our intentions and avoid confusion for users down the road. Thanks.

Mike Shepard

Mewbourne Oil Company

