Comment 2

Submitted by: Stephanie Panus (BG LNG Services, LLC)

Dated: 10/6/04

Please see our comments on the attached regarding the ISDA Gas Annex, which are being proposed to clarify language:
   

 2.  User's Guide to the Annex - with respect to Adequate Assurance, the change proposed uses the language from the ISDA Credit Support Annex (which makes the events described in the CSA applicable to Section 5(a)(iii) of the ISDA (Credit Support Default)), this change would have the same effect
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Introduction and DISCLAIMER


This Model International Swaps and Derivatives Association, Inc.’s (ISDA) Gas Annex to ISDA’s Master Agreement (1992 or 2002 version) and User’s Guide was developed using the North American Energy Standards Board, Inc.’s (NAESB) processes for development of standards, models or interpretations.  The NAESB development process is open to all participants, members and non-members.  

NAESB DISCLAIMER:

THIS ISDA GAS ANNEX (GAS ANNEX) AND THIS USER’S GUiDE WERE DEVELOPED BY THE WHOLESALE GAS QUADRANT (WGQ) OF THE NORTH AMERICAN ENERGY STANDARDS BOARD, INC. (NAESB) AND ITS SUBCOMMITTEES AND ARE PROVIDED FOR THE CONVENIENCE OF NAESB MEMBERS AND any OTHER THIRD PARTIES.  THE GAS ANNEX AND THE USER’S GUIDE DO NOT REFLECT ANY POLICY ADOPTED BY NAESB OR ITS MEMBERS AND ARE INTENDED TO PROVIDE Model form of a GAS ANNEX as A POSSIBLE STARTING POINT FOR PARTIES’ NEGOTIATIONS.  PARTIES MAY USE OTHER FORMS OF DOCUMENTS FOR THIS PURPOSE AND ARE NOT REQUIRED TO USE THIS Model FORM.  PARTIES ARE FREE TO MODIFY THE GAS ANNEX FORM FOR THEIR OWN USE.  NAESB DOES NOT WARRANT THE LEGAL EFFICACY OF THE GAS ANNEX OR THE USER’S GUIDE; NOR SHALL THE PROVISIONS OF THESE model FORMS CONSTITUTE THE GIVING OF LEGAL ADVICE.  PARTIES ARE ADVISED TO CONSULT WITH THEIR OWN LEGAL COUNSEL TO OBTAIN ADVICE CONCERNING USE OF THESE model FORMS AND OTHERWISE TO ASSURE THE EFFICACY OF ANY ARRANGEMENTS THEY MAY MAKE.

Purpose



The Gas Annex is proposed to be an Annex to a ISDA Master Agreement (1992 or 2002 version).  

During the development of the Gas Annex by members of the NAESB WGQ Contracts Subcommittee, members that expressed interest in proceeding with the development of the Gas Annex offered the following information to support the Gas Annex development and its use.

1. Gas Annex should be a starting point for negotiation of a Gas Annex to the ISDA Master Agreement between counter parties.

2. Gas Annex provides a basis for performing physical trading of natural gas between counter parties under an ISDA Master Agreement.

3. Gas Annex and the User’s Guide will provide each party with a check-list of terms and conditions that could be included in a Model Gas Annex or in the associated Confirmations related to physical trading of natural gas between the counter parties that should minimize the risk of a key term(s) being omitted.

4. Gas Annex should expedite the negotiation of the final document(s).

Generally, no members that expressed concerns on the Gas Annex as developed or its use, expect to the extent that the Gas Annex may need to be amended by special provisions to incorporate the counter parties understanding and agreements underlying the incorporation of the Gas Annex to the applicable ISDA Master Agreement.  
Model ISDA Gas Annex (Gas Annex) structure


The structure of the Gas Annex is an optional annex to be incorporated into an existing ISDA Master Agreement between counter parties for the purpose of conducting physical trading of natural gas under the ISDA Master Agreement.  The Gas Annex is also designed to be executed concurrently with a new ISDA Master Agreement between counter parties.  If parties would like to incorporate a Gas Annex to an ISDA Master Agreement they should consider using the following conventions and special provisions:

1. ISDA Gas Annex should be a preprinted form similar to NAESB’s Base Contract.

NAESB members strongly recommend that ISDA use a preprinted form for the Gas Annex where any changes would be memorialized in a separate special provisions attachment to the Gas Annex.  This procedure should greatly assist the counter parties in their review, negotiation and execution of a Gas Annex.

2. “Adequate Assurance” is included in the NAESB Base Contract but is not included in the Gas Annex.

NAESB members very strongly recommend that counter parties wanting to maintain the level of “adequate assurance” of the NAESB Base Contract include the following special provision to the Gas Annex:

If either party (“X”) has reasonable grounds for insecurity regarding the performance of any obligation under this Contract (whether or not then due) by the other party (“Y”) (including, without limitation, the occurrence of a material change in the creditworthiness of Y), X may demand Adequate Assurance of Performance.  For purposes of Section 5(a)(iii)(1) of this Agreement, an Event of Default will exist with respect to Y if Y fails to give Adequate Assurance of Performance to X within 48 hours but at least one Business Day of a written request by the other party.  “Adequate Assurance of Performance” shall mean sufficient security in the form, amount and for the term reasonably acceptable to X, including, but not limited to, a standby irrevocable letter of credit, a prepayment, a security interest in an asset or a performance bond or guaranty (including the issuer of any such security).
PARTIES ARE ADVISED TO CONSULT WITH THEIR OWN LEGAL COUNSEL TO OBTAIN ADVICE CONCERNING INCORPORATION OF AN “ADEQUATE ASSURANCE” PROVISION OF THE GAS ANNEX.
3. Mobile-Sierra Provision:

Parties may want to consider adding the following language as a new Paragraph (k)(iv) to the Gas Annex as a special provision to address concerns on price regulation for certain natural gas sales transactions that are subject to Federal Energy Regulatory Commission jurisdiction under the Natural Gas Act:

“Mobile-Sierra.  Each party irrevocably waives its rights, including its rights under §§ 4-5 of the Natural Gas Act, unilaterally to seek or support a change in the rate(s), charges, classifications, terms or conditions of any Gas Transaction hereunder or any other agreements entered into in connection with Gas Transactions under this Agreement.  By this provision, each party expressly waives its right to seek or support: (i) an order from the U.S. Federal Energy Regulatory Commission finding that the market-based rate(s), charges, classifications, terms or conditions agreed to by the parties under this Agreement with respect to Gas Transactions are unjust and unreasonable; or (ii) any refund with respect thereto.  Each party agrees not to make or support such a filing or request, and that these covenants and waivers shall be binding notwithstanding any regulatory or market changes that may occur hereafter.”
4. NAESB Forward Contract Language:
NAESB Base Contract Section 10.5 provides: 
“The parties agree that the transactions hereunder constitute a "forward contract" within the meaning of the United States Bankruptcy Code and that Buyer and Seller are each "forward contract merchants" within the meaning of the United States Bankruptcy Code.”
Parties may want to consider adding this language either to the Gas Annex or as a special term under the Confirmation between counter parties for physical trading of natural gas.

5. NAESB Base Contract Confirmation Process:

NAESB Base Contract Sections 1.1 and 1.2 provides for oral and written procedures for natural gas trading confirmations under the NAESB Base Contract.  
Parties may want to consider adding this language either to the Gas Annex or as a special term under the Confirmation between counter parties for physical trading of natural gas.

6. Gas Annex Paragraph (b) [Performance Obligations]:

The ISDA Master Agreement has a 30 day grace period for involuntary bankruptcies.  Counter parties that believe that this grace period should not be applicable to physical natural gas transactions should include a special provision in their confirmations to delete or reduced this grace period as it may apply to Gas Transactions.  NAESB members noted that a 30-day grace period is especially problematic for physical transactions where a party should not be in a position of having to delivery a physical commodity to a bankrupt party  
7. Gas Annex Paragraph (b) [Performance Obligations]:

NAESB Base Contract Section 3.4 provides for a Termination Option.  Counter Parties may want to consider add the following provision to Paragraph 9b) of the Gas Annex or similar provision in the Confirmation between the counter parties. 

“(iv)   In addition to clauses (b)(ii) and (b)(iii) of this Part [6], the parties may provide for a Termination Option in a Confirmation executed in writing by both parties.  The Confirmation containing the Termination Option will designate the length of nonperformance triggering the Termination Option and the procedures for exercise thereof, how damages for nonperformance will be compensated, and how liquidation costs will be calculated.”
If such provision is added to the Gas Annex, counter parties should also include the definition noted below.
“ “Termination Option” shall mean the option of either party to terminate a Gas Transaction in the event that the other party fails to perform a Firm obligation to deliver Gas in the case of Seller or to receive Gas in the case of Buyer for a designated number of days during a period as specified on the applicable Confirmation.”
8. Gas Annex Paragraph (e) [Taxes];

The Gas Annex includes a provision excerpted verbatim from the NAESB Base Contract Section 6. that is entitled “Option B: Seller Pays Before and At Delivery Point”.  

Parties may want to consider deleting this provision since several parties noted that in their experience this provision is seldom used under the NAESB Base Contract.  

9. Gas Annex Paragraph (h) [Force Majeure];

The Gas Annex include a provision (h)(vi) that mirrors a similar provision under Section 11.6 of the NAESB Base Contract. 

Parties may want to consider deleting this provision since several parties noted that in their experience this provision is seldom used under the NAESB Base Contract except for certain parties.  
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