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TO:
NAESB Wholesale Gas Quadrant Contracts Subcommittee, Posting for Interested Industry Participants
FROM: 
DeDe Kirby, Meeting/Project Manager 
RE:
Final Minutes from the NAESB Wholesale Gas Quadrant (WGQ) Contracts Subcommittee ISDA Gas Annex Conference Call Meeting on September 28, 2004
DATE:

October 4, 2004
Wholesale Gas Quadrant
Contracts Subcommittee:  ISDA Gas Annex  Conference Call
September 28, 2004
Final Minutes
1. Welcome & Administrative Items
Mr. Sappenfield opened the meeting and welcomed the meeting participants. Ms. Kirby read the antitrust advice. Ms. Lauderdale made a motion to adopt the agenda, and Ms. Pleasant seconded the motion.  The agenda was adopted absent objection. Spelling and grammatical changes were made to the 9-21-04 draft minutes.  Ms. Calcagano made a motion to adopt the draft minutes as amended.  Ms. Castrejana seconded the motion, and the minutes were adopted by consent.
2.  Review and discuss comments on September 21, 2004 draft of ISDA Gas Annex under Request R04019 including specific comments on paragraph (j) provision addressing “Adequate Assurance” or “UCC” under the ISDA Gas Annex dated September 21, 2004.  

Mr. Sappenfield reviewed the “Gas Annex Draft as of 9/21/04” located on the NAESB website at http://www.naesb.org/pdf/wgq_contracts092804w1.doc.  Mr. Sappenfield encouraged the group to make comments during the review, no matter how minor.

The group discussed producing the document in a non-alterable form, such as PDF.  Ms. Teigland recommended changing the words “Part 6” to “Gas Annex”, in case the annex was not attached to the ISDA Schedule as Part 6.  After discussion, Mr. Sappenfield said that language would be added to reflect that the Gas Annex was part of the Schedule to the ISDA Master Agreement, in accordance with Mr. Bunkin’s recommendation.  This language can be viewed in the “Gas Annex Draft as of 10/01/04”, located on the NAESB website at http://www.naesb.org/pdf/wgq_contracts101504w1.doc.  He added that it was highly desirable to have the document in an unalterable format, and that any changes could be added under the special provisions section.

Ms. Teigland questioned if a compatible document was needed for 1992 ISDA, as well as a document compatible with 2002 ISDA.  Mr. Bunkin stated that he would provide optional language in the Annex that would make it compatible with either 1992 or 2002.  

Section (a)(i) Physical Gas Transactions under this agreement.  The words “with respect to Gas transactions” were deleted from the next to last sentence.  However, Ms. Teigland suggested the words remain in the last sentence for reference purposes.  

Section (a)(ii) Applicability to Outstanding Gas Transactions.  The parenthetical phrase “such as those relating to default and termination rights” was deleted in paragraph (a)(ii).  For additional changes to the paragraph, please see “Gas Annex Draft as of 10/01/04” referenced above.  
Section (a)(iii) Credit Support Documents. Ms. Teigland suggested the phrases “performance assurance” and “adequate assurance” be replaced with the word “security”.  Ms. Teigland explained that parties might be more in favor of the term security.  Mr. Bunkin added that security is not a defined term in the ISDA, but that it is descriptively appropriate for use under paragraph (a)(iii).  Ms. Teigland also suggested the addition of the word “Gas” to “Outstanding Credit Support” throughout the document, to distinguish it from the phrase used in the Power Annex.   To see additional revisions and the changes above, please see the 10/01/04 draft annex, referenced above.
Section (b) Performance Obligation.  Mr. Sappenfield explained that the termination language, previously (iv), was moved to the user’s guide, along with a strong recommendation that parties consider limiting the ISDA Master Agreement 30 day grace period for involuntary bankruptcies.  He added that this was done after potential conflicts were raised at the September 21 meeting.  (Please see WGQ Contracts September 21, 2004 Final Minutes, located on the NAESB website at http://www.naesb.org/pdf/wgq_contracts092104fm.doc.)  The group discussed the advantages and disadvantages of eliminating the 30 day grace period, as well as those associated with including the language in the user’s guide.  Several members of the group stated that it was common practice to either amend or eliminate the grace period.  

Section (c) Transportation, Nominations and Imbalances (iii).  Mr. Bunkin questioned if the last sentence was needed in paragraph (iii).  After discussion, Ms. Teigland suggested the sentence be changed to the following: “Unpaid Amounts” as defined in Section 14 of the Agreement shall include unpaid Imbalance Charges, if any.  There was some discussion that the contents of this sentence were already covered under the ISDA Master Agreement.  Ms. Teigland explained that this language most likely refers to Section 2(a)(1) of the ISDA Master Agreement, and that it may have been added to provide for imbalances in confirmations.  The sentence was changed to reflect Ms. Teigland’s suggestion.

Section (e) Taxes, Option B: Seller Pay Before and At Delivery Point.  The group discussed deleting this option.  However, the group decided to stay with the primary principle of mirroring the NAESB contract when possible, and kept Option B in the annex.  Mr. Sappenfield informed the group that NAESB had received several requests to modify this section of the NAESB contract, and that suggestions should be collected for future revisions.  

Section (j) UCC.  Mr. Sappenfield explained that the paragraph identified the UCC original provisions.  He added that the group had the option of selecting the NAESB language, the UCC language, the alternate UCC language, or no provision.  He explained that the last option would leave this item to be included under the section “Special Provisions”, if included at all.  Mr. Bunkin stated that the topic of adequate assurance had been discussed at length at all levels of ISDA, including the Board.  No consensus had been reached at ISDA on how to include adequate assurance language.  Therefore, Mr. Bunkin informed the group that ISDA would not support a document that included an adequate assurance clause.  However, he added that ISDA would support including a caution in the ISDA Gas Annex user guide that language from the NAESB Base Contract Section 3.4 would not be included in the Gas Annex.
Different members of the group stated that not having an adequate assurance clause in the Gas Annex was moving the industry in a direction that was not reflective of its current state.  Ms. Greenblatt stated that she was not in favor of including opt out language and was in favor of including the adequate assurance language in the Gas Annex.  Mr. Bunkin asked if the group would be more favorable to including opt out language in the user guide along with a note that the option was not representative of the industry.  Other members of the group stated that they were not in favor of including opt out language in the user guide.  

Mr. Sappenfield told the group that the user guide was a NAESB document.  He added that the guide was not a formal document and included a disclaimer that cautioned users to consult with counsel.  Ms. Kowch commented that proceeding with the exclusion of adequate assurance language in the Gas Annex could set a standard.             
Mr. Sappenfield said that Section (j) would be deleted from the Gas Annex, and a caution would be added in the user guide that in order for users to maintain protections under termination and default, adequate assurance language from the NAESB Contract should be added in the special provisions section of the Gas Annex.  Mr. Cerria added that the grace period associated with adequate assurance should be included in this section of the user guide.  Mr. Cerria volunteered to draft the language.  To see language included, go to “Draft ISDA Gas Annex User Guide October 2004” located on the NAESB website at http://www.naesb.org/pdf/wgq_contracts101504w3.doc.   
Section (k) Certain Amendments to this Agreement for Gas Transaction.  Ms. Teigland suggested that the language in paragraph (iii) be revised to clarify that the exclusive remedy for failure to deliver gas is stated earlier in the annex.  She volunteered to draft new language for this section, as the language might vary for the 1992 form and 2002 form.  To view revised language, see “Gas Annex Draft as of 10/1/04” referenced above.
Paragraph (iv), Mobile-Sierra, was moved to the user guide.
Section (k) became section (j), after the deletion of the Section (j) “UCC” from the Gas Annex. 

Section (l) Definitions. (Section (k) in “Gas Annex Draft as of 10/01/04”)  Mr. Sappenfield stated that definition (vi) “Cover Standard”, would be retained in the Gas Annex.  He added that definition (x) “EFP” was added for legal reference, and the words “when used in a Confirmation of a Gas Transaction” were added to the first sentence.  
Section (m) Elective Provisions. There was discussion on deleting the term “later” from Option C of paragraph (f)(ii) “Payment Date”,  but the group decided to retain the term.  Ms. Pleasant stated that she preferred to have signature blocks added.  Mr. Sappenfield said that he preferred to leave the decision of whether to include signature blocks in the Gas Annex to ISDA.

The “Nominations” section was added under “Party B, Invoices:” in order to conform with “Party A, Invoices:”.  Check boxes were added to the “Wire Transfer” section of “Option Exercise:”, along with an option for ACH payment.  
3.  Next Steps
The committee scheduled a conference call on October 15, 2004 from 10:00 a.m. to noon Central Time to review the revised Gas Annex and the revised user guide.  Mr. Sappenfield asked for all volunteers to send revisions to him by October 1, 2004.  He added that he would send the revised documents, along with an agenda for October 15, to NAESB to post on October 4, 2004. 
4. Other Matters
No other matters were discussed.
5.  Adjourn
Ms. Edmonds made a motion to adjourn with no opposition.  The meeting adjourned at 3:20 p.m. Central Time.
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