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Final Minutes from the NAESB Wholesale Gas Quadrant (WGQ) Contracts Subcommittee ISDA Gas Annex Meeting on September 21, 2004
DATE:

September 23, 2004
Wholesale Gas Quadrant
Contracts Subcommittee:  ISDA Gas Annex Meeting
Houston, Texas – NAESB Offices
September 21, 2004
Final Minutes
1. Welcome & Administrative Items
Mr. Sappenfield opened the meeting and welcomed the meeting participants.
Ms. Kennedy read the antitrust advice.

Mr. Ishikawa made a Motion to Adopt the agenda that was seconded by Ms. Calcagno.  The agenda was adopted absent objection.
Mr. Ishikawa made a Motion to Adopt the Revised Draft Minutes from the Conference Call on August 31, 2004 as final minutes.  The Motion was seconded by Ms. Calcagno.  The Revised Draft Minutes were adopted as final minutes as revised without objection.
Mr. Sappenfield told the committee that when ISDA drafted the Gas Annex based on the NAESB Base Contract it made a conscious effort to preserve the NAESB language except where changes were needed to incorporate the annex as a schedule to the ISDA Base Contract.  Mr. Sappenfield told the group that since the Gas Annex is an ISDA document, he thought the committee should follow ISDA’s policy to not change the NAESB language.  

Mr. Bunkin told the group that during the drafting of the Gas Annex, those who are helping with the drafting have realized that changes need to be made to the NAESB Base Contract language based on the development of the marketplace and because of other concerns but that ISDA maintained the integrity of the NAESB Base Contract language.
Mr. Connor of NiSource, Ms. Frances-Edmonds of The Williams Companies, Inc., and Ms. Greenblatt of Sempra Energy Trading all stated their respective companies fully support this principle.  Mr. Sappenfield asked the group if they were willing to follow the principle that this committee would not change NAESB Base Contract language in the Gas Annex.  There were no objections and this principle was adopted.
2.  Review and discuss comments on ISDA Gas Annex request R04019 including any comments received after the target date for comments of September 10, 2004.
The committee reviewed the comments submitted for the ISDA Gas Annex posted in the request for comments on the WGQ Contracts Subcommittee webpage:  http://www.gisb.org/wgq/contract.asp. All comments submitted were reviewed.  Any comments that suggested changes to the NAESB language were not discussed or implemented.

The committee decided that it would provide a guide to be used with the Gas Annex.  This guide will include information and language that was not put into the Gas Annex document, but the committee thinks needs to be brought to the attention of those who will use the Gas Annex.  Mr. Sappenfield told the group he would draft the guide and have it posted on the website for review at the next conference call.
Section (a):  Gas Transactions under this Agreement; Credit Support Documents.  In the comments, a request was made to split the two headings: one heading for Gas Transactions and one heading for Credit Support Documents.  Mr. Bunkin explained that ISDA had drafted the document this way so that when parties enter into the Gas Annex Agreement its terms would encompass any outstanding physical transactions that the parties want to include in the ISDA Agreement as well as future physical transactions.  Mr. Bunkin stated that Section (a) also covers any outstanding Credit Support Documents.
Ms. Frances-Edmonds reminded the committee that the ISDA Power Annex is formatted in the same way and that the documents should be drafted consistently where possible.  Mr. Sappenfield agreed that it would be beneficial if the annexes were parallel to each other.
The committee did not make this requested change.

A request was made in the comments that the agreement should state that the transactions covered under the Gas Annex are forward contracts and the parties are forward contract merchants.
Mr. Bunkin told the group it was his understanding that parties usually put this information in their schedules to the ISDA Agreement.  Ms. Greenblatt said it would be beneficial to have this language included in the Gas Annex for all to know the transactions are forward contracts and that there is no reason to exclude it from the Annex and then have to amend the schedule for each transaction.
Mr. Bunkin said the point is well taken that these types of representations are helpful in expressing the intent of the parties and helpful to someone trying to interpret the parties’ intent after the fact.  Mr. Bunkin told the committee he would figure out the best place to put the NAESB forward contract language in the document.  Ms. Lester reminded the group that the forward contract language is already in the Master Agreement Schedule and that it would therefore apply to the Power and Gas Annexes.  Mr. Bunkin stated that adding the language could also create the possibility of more confusion because the parties could include a representation in the schedule to their ISDA Agreement that the parties consider themselves to be swap participants and then the Gas Annex would state the parties consider the transaction a forward contract.
Mr. Bunkin suggested the forward contract language be included in the Guide to the Gas Annex so that people could use the language if they chose, but it would not be in the form itself.  Ms. Lauderdale told the group that EEI had posted standardized optional provisions to the Power Annex on their website for downloading and that might be something the committee should consider for the Gas Annex.  Ms. Frances-Edmonds told the group that her company uses the optional provisions for the Power Annex and that it was a good feature.
Mr. Sappenfield confirmed with that it was the consensus of the group to craft forward contracts language but that it should not be inserted in the Gas Annex document because of potential confusion with the Power Annex and the Schedule to the ISDA Master Agreement.

It was the consensus of the group that the wording in Section 10.5 of the NAESB Base contract works well and is accepted by the industry.  Section 10.5 of the NAESB Base Contract states:  “The parties agree that the transactions hereunder constitute a "forward contract" within the meaning of the United States Bankruptcy Code and that Buyer and Seller are each "forward contract merchants" within the meaning of the United States Bankruptcy Code.”  After discussion, the committee decided it would adopt Section 10.5 of the NAESB Base Contract to be included as a provision in the ISDA Gas Annex Guide.
Section (a)(i) Physical Gas Transactions under this Agreement.  In the first sentence, “United States or Canada,” was changed to “in North America,” so that the agreement will apply to transactions in Mexico as well as the United States and Canada.
In the second sentence, “for all purposes under the Agreement,” was changed to, “for all purposes of this Agreement.”

In the third sentence, “a Product,” was changed to “Gas.”

In the comments, there was a request that subsections 1.1 - 1.4 of the NAESB Base Contract be considered for incorporation into the Gas Annex.  These subsections deal with the confirmation process.
Mr. Bunkin told the group that ISDA had not included the confirmation provisions of the NAESB Base Contract in the Gas Annex because the Gas Annex is part of the ISDA Master Agreement, the confirmation provisions of the ISDA Master Agreement would be relied upon for those who use the Gas Annex.  Mr. Bunkin stated that ISDA wanted to keep the Gas Annex document short and address those things specifically germane to the unique aspects of gas transactions.
Mr. Tucker told the group the confirmation provision in the NAESB Base Contract was a point the parties should be aware of when using the Gas Annex because they may want to include it in their schedules.

After discussion, the committee decided it would make a note about the confirmation provisions in the NAESB Base Contract and include this information as a provision in the ISDA Gas Annex Guide.
Section (a)(ii) Applicability to Outstanding Gas Transactions.  The parenthetical phrase in the third sentence:  “(such as those relating to default and termination rights)” had been deleted by ISDA.  Mr. Sappenfield asked Mr. Bunkin if he knew why that phrase had been deleted.  Mr. Bunkin told the group he would find out why the phrase had been deleted.
Section (a)(iii) (A) Outstanding Credit Support.  There was a request in the comments that the term “performance assurance” should be replaced with the term “adequate assurance,” in the first sentence.
Mr. Bunkin stated that performance assurance was used because that term reflects the language used in the Power Annex.  Members of the committee felt that the Gas Annex should use the term adequate assurance because that is the language in the NAESB document.

Ms. McLaughlin stated adequate assurance would be more appropriate in this context because there would then be a contractual right to adequate assurance as there is in the NAESB Base Contract.  Ms. Greenblatt agreed with this statement.

Mr. Bunkin stated that when the Power Annex and the Gas Annex were drafted, adequate assurance not included in the language because ISDA felt that the parties would already have addressed this issue when they negotiated the ISDA Master Agreement.  If the parties had not addressed this issue, they would want the issue to be addressed and have the adequate assurance right apply across all transactions.  Mr. Bunkin said the reason the language was left out was because of the idea that the drafters of the Gas Annex would only include those provisions from the NAESB Base Contract that are specifically relevant to physical natural gas transactions.

Ms. Greenblatt stated that most people believe there should be a right of adequate assurance when delivering a physical commodity and that having a credit support annex or stating that the transaction falls under the outstanding credit support does not alleviate these concerns.  Ms. Greenblatt stated that without this provision there is a possibility of a threshold being set that has not been reached and a company would still be required to deliver a commodity to a counter-party who has obvious creditworthiness concerns and then be forced to wait for a default to occur.  Ms. Greenblatt also brought to the committee’s attention that if adequate assurance were not a part of the document, then companies with creditworthiness problems will be able to cite the Gas Annex as industry standard which would in turn make negotiations more difficult.  Ms. Lauderdale stated that this issue is something that companies have relied on in the past but would become something that would have to be negotiated.
Mr. Sappenfield reminded the committee that Section (j) of the Gas Annex will also lend itself to similar discussion.
The committee decided to change the language to “adequate assurance.”
Language was changed to define when the Outstanding Credit Support was effective between the parties.  New language:  “effective as of the date agreed by the parties.”

Section (a)(iii) (B) Amendments/Guaranties.  There was a proposed addition to the end of the paragraph:  “All Gas Transactions, Outstanding Gas Transactions, Existing ISDA Credit Support Documents, Outstanding Credit Support Documents shall form a single integrated agreement between the parties.”  The committee agreed that while this language was clarifying language, it was not necessary language because there is an integration clause in Section 1(c) in the ISDA Master Agreement.  The committee did not make this change to the document.
Section (b) Performance Obligation.  There was a comment submitted that noted that the ISDA Master Agreement 30 day grace period for involuntary bankruptcies is problematic for physical transactions.  A previous draft of the Gas Annex included Section 3.4 of the NAESB Base Contract as Section (b)(iv).  In the draft reviewed by the committee at this meeting, this subsection had been deleted.  Section 3.4 of the NAESB Base Contract states:  “In addition to Sections 3.2 and 3.3, the parties may provide for a Termination Option in a Transaction Confirmation executed in writing by both parties.  The Transaction Confirmation containing the Termination Option will designate the length of nonperformance triggering the Termination Option and the procedures for exercise thereof, how damages for nonperformance will be compensated, and how liquidation costs will be calculated.”  Mr. Bunkin told the group that when language in the NAESB Base Contract was not used in the Gas Annex it was typically because the particular issue is already covered by language in the ISDA Master Agreement.  Mr. Bunkin told the group that in this instance the language was deleted from the annex because this issue is usually covered in the confirmation process.
Different members of the committee stated the practice within their respective companies was to delete the 30 day grace period from their ISDA Master Agreements.  Ms. Greenblatt told the group that many companies are now overlooking this potential problem when drafting their Master Agreements and will end up not only not able to close out transactions in the interim period, but also be forced to deliver commodities to a company that is involved in an involuntary bankruptcy.  Ms. McLaughlin confirmed that AEP currently removes the 30 day grace period, but that she did not agree this issue should be addressed in the annex when parties could address termination options in the Schedule to the ISDA Master Agreement.  Ms. Greenblatt told the committee that if the Termination Option was not included in the Gas Annex it would be another issue parties would have to negotiate because the language in the Gas Annex would be accepted as an industry standard.
It was the consensus of the committee to include in the ISDA Gas Annex Guide a caution or note that the language from the NAESB Base Contract Section 3.4 is not included in the Gas Annex.
Section (e) Taxes.  There was a comment that requested to streamline the document by deleting Option B that requires the seller to pay taxes before and at the delivery point because it is rare for this Option to be used.  Mr. Ishikawa stated that Southern California Gas Company uses Option B.

There was discussion over whether excluding Option B from the Gas Annex would fly in the face of the principle adopted by the committee to not change any of the language in the NAESB Base Contract.

The committee decided to leave Option B in the Gas Annex for now and discuss whether or not to delete this option at the next conference call.

Section (g) Title, Warranty and Indemnity (ii).  In the comments, there was a question of whether a reference should be made to Section 10.1 of the NAESB Base Contract which is the language granting first priority security interest lien.
Ms. Panus reminded the committee that Paragraph 2 of the ISDA Credit Support Annex grants a first lien on all collateral.

The committee did not make any changes to the Gas Annex to include first priority security interest lien language.
Section (h) Force Majeure.  In the comments there was a question whether Section (h)(vi) should be deleted because LDC’s are the only counter-parties who would ever use this option.  The committee did not delete this provision because the language was directly from the NAESB Base Contract, however, the question was left in the document for discussion at a later conference call.

In the comments, there was a suggestion that a subsection be added to Section (h) that is language that is not in the NAESB Base Contract.  The committee did not add this language to Section (h).

Section (i) Limitations.  The title was changed to “Limitation of Liability.”
Section (j) Adequate Assurance/UCC.  In the comments there was a suggestion that the language in Section (j) be deleted and a substitute provision be inserted.  The text of the proposed provision provided for adequate assurance based on Article 2-609 of the UCC, but set thresholds that would be deemed reasonable bounds for insecurity.  This provision is titled “Alternative UCC Provision” and the full proposed text can be found in the draft titled “Gas Annex Draft as of 9/21/04” and can be found on the web at:  http://www.gisb.org/pdf/wgq_contracts092804w1.doc.

There was also a suggestion that the language from the NAESB Base Contract Section 10.1 be replaced for Section (j).

Mr. Bunkin told the committee there was a continuum of options that could be put into the Gas Annex language.  He stated that the language could be changed to reflect the NAESB language in Section 10.1, the language could be tailored to not allow an opt out of the UCC rights, or include the NAESB Adequate Assurance language in the Gas Annex and then include some capability in the optional provisions to allow waiver of the contractual adequate assurance provision and inclusion of UCC Section 2-609 rights or vice versa.  Mr. Bunkin also reminded the committee that most ISDA Master Agreements have separate adequate assurance provisions.
After considerable discussion, Mr. Sappenfield stated that he would include the NAESB language from Section 10.1, the Original ISDA UCC provision and the proposed Alternative UCC Provision in the draft posted for the next conference call when this issue will be further discussed.
Section (k) Certain Amendments to this Agreement for Gas Transactions.  
There was a request in the comments to add “or Outstanding Gas Transaction” after “With respect to all Gas Transactions,” to Section (k)(i) and (k)(ii).  Mr. Bunkin told the committee that Outstanding Gas Transaction is subsumed within the definition of Gas Transactions.
The committee did not add “or Outstanding Gas Transaction” to these sections.

The committee amended Section (k)(ii) so that there would not be a need to reference in footnotes which version of the ISDA Master Agreement is being used.  The new language of Section (k)(ii) states:  

“With respect to all Gas Transactions, the words “(or to deliver or receive Gas, the exclusive remedy for which is provided in clause (b)(ii) of Part [6] of the Schedule)” are hereby added at the end of the parenthetical of Section 5(a)(ii) in the case where the parties are using the 1992 Master Agreement or Section 5(a)(ii)(1) in the case where the parties are using the 2002 Master Agreement.”
Mr. Bunkin suggested that Section (k)(iii) is duplicative of Section (k)(ii) and should be deleted.  There was consensus from the group that Section (k)(iii) should be deleted.  The section was deleted, but the committee wanted to get more comments on this decision at the next conference call.  A note was made on the document so that this issue can be discussed again.  

Section (k)(iii) Mobile-Sierra.  It was the consensus of the committee to delete section (k)(iii) in its entirety because this section was drafted in response to court cases that were relevant for power and are not relevant for physical gas transactions.
There was a comment requesting that term language such as in Section 12 of the NAESB Base Contract be made part of the ISDA Master Agreement or the Gas Annex.
The committee did not agree with this request because the term language of an agreement would be covered in the confirmations.  The committee did not adopt this change.
Section (l)(vi) Cover Standard.  There was a comment proposing to delete the parenthetical phrase “(or an alternate fuel if elected by Buyer and replacement Gas is not available)” from the definition of Cover Standard.
The committee did not accept the proposed deletion from this definition because the definition comes directly from the definition in the NAESB Base Contract.  It was the consensus of the committee that the definition should remain exactly how it is stated in the NAESB Base Contract.  The committee did not adopt this change.
Section (l)(x).  There was a request made in the comments to include a definition of “EFP” in the Gas Annex.
There was discussion about whether or not this term should be included in the definitions in the Gas Annex.  Mr. Sappenfield stated that while the term EFP may not rise to the level of a term to be defined, the term is used quite frequently in the industry.  Mr. Bunkin said that users can put this information on the confirmation.  Mr. Sappenfield thought that if everyone is going to add them to their confirmations, it would be easier to just add to the annex and the parties will know the term is already defined.

The committee agreed to add the NAESB Base Contract definition of EFP:
"EFP" shall mean the purchase, sale or exchange of natural Gas as the "physical" side of an exchange for physical transaction involving gas futures contracts.  EFP shall incorporate the meaning and remedies of "Firm", provided that a party’s excuse for nonperformance of its obligations to deliver or receive Gas will be governed by the rules of the relevant futures exchange regulated under the Commodity Exchange Act.”
ISDA had deleted Section (l)(xxii) “Termination Option.”  The committee decided it should put this definition in the ISDA Gas Annex Guide for parties to consider during the confirmation process.
Section (m) 5.  (f)(ii) -- Payment Date Option A.  The committee changed the language of Option A to “On or before the later of the 25th Day of Month following Month of delivery or 10 days after receipt of the invoice by Buyer.”  This language is consistent with Section 7.2 of the NAESB Base Contract.
The committee next discussed some general matters regarding the Gas Annex.  There was discussion regarding whether the Gas Annex should be made a part of the ISDA Master Agreement like the Schedule or should be separate and apart from the Master Agreement so that parties will only need to review special provisions because the language in the Annex would be the same for each transaction.

Mr. Sappenfield said that the practice with the NAESB Base Contract is since everyone is familiar with the Base Contract provisions only the revisions have to be reviewed.

Ms. Greenblatt stated there needed to be a measure incorporated to insure the Gas Annex had not been changed, much like the watermark on the NAESB Base Contract.  Mr. Sappenfield stated the committee can include how the Gas Annex would be incorporated into the Master Agreement and how they wanted to maintain the integrity of the language of the Annex in the recommendation to he Executive Committee.  The recommendation would be that the final document will be in a pre-printed form so that if anyone wanted to make changes they must do so under Section (o).

A member of the group reminded the committee that if the Gas Annex is going to be a separate document like the Credit Annex then there would need to be language in the Gas Annex to state that it is the intent of the parties that it be incorporated into the Master Agreement.

Mr. Sappenfield stated he would capture these preferences and make them a part of the Gas Annex Guide as well as include them in the recommendation to the membership that will then be submitted to ISDA for consideration.  Mr. Sappenfield reminded the committee that the Gas Annex is ultimately an ISDA document and once NAESB is finished revising the Gas Annex, it will be sent back to ISDA for consideration.

The draft of the ISDA Gas Annex that resulted from the revisions at this meeting is located on the web at:  http://www.gisb.org/pdf/wgq_contracts092804w1.doc.  This draft will also be posted as a work paper for the conference call on September 28th. 
3.  Next Steps
The committee scheduled a conference call on September 28, 2004 from 1PM to 3PM Central Time.  Mr. Sappenfield told the committee he would have the draft of the ISDA Gas Annex that reflects the revisions done at this meeting, a draft of the ISDA Annex Guide, and a draft of the recommendation posted as work papers for the conference call.
Mr. Sappenfield told the committee that agenda items at the next meeting would be:  1.  To accept or reject comments on the latest draft of the ISDA Gas Annex, and discussion regarding Section (j).  The options for Section (j) will be the original ISDA language, the NAESB Section 10.1 language, or the proposed Alternative UCC Provision.  2.  Review of the draft of the ISDA Gas Annex Guide which will include optional provisions, notes for users to be aware of, and the observation that the committee would like ISDA to consider providing the Gas Annex in a pre-printed form so that any changes to the Annex would be made in a separate document.  3.  Draft of the recommendation for the WGQ Contracts Subcommittee.
Mr. Sappenfield told the committee there would likely have to be a vote regarding the adequate assurance issue so he wanted to make sure that everyone who wants to vote will be on the call so all of the views can be expressed.  Mr. Sappenfield reviewed the voting rules for those who were not familiar with NAESB procedures.
The agenda, work papers, and draft meeting minutes will be drafted no later than 8 AM on Monday, September 27th.

4. Other Matters
No other matters were discussed.
5.  Adjourn
Ms. Braddy made a Motion to Adjourn with no opposition.  The meeting adjourned at 1:43 PM Central Time.
6.  Attendees
	Name
	Organization

	Rebecca Batchelder
	Amerada Hess Corp.

	Steve Bunkin
	ISDA

	Martha Braddy
	BG LNG Services LLC

	Suzanne Calgagno
	UBS Energy

	Pete Connor
	Nisource

	Mary Frances-Edmonds
	The Williams Companies Inc.

	Marcia Greenblatt
	Sempra Energy Trading

	Richard Ishikawa
	Southern California Gas Company

	Chris Jones
	Calpine

	Laura Kennedy
	NAESB

	Melissa Lauderdale
	Edison Electric Institute

	Margaret Lester
	Dynegy

	Tracy McLaughlin
	American Electric Power

	Stephanie Panus
	BG LNG Services LLC

	Jeff Rosenbloom
	Rochester Gas & Electric Corporation

	Keith Sappenfield
	EnCana Marketing

	Sherry Stofer
	Cinergy M & T

	Lori Thompson
	American Electric Power

	Rick Tucker
	EnCana Marketing
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